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PREFACE. 

I have no apology to offer for the existence of 
this little book. The great and growing import- 
ance of the subject ; the cursory and insufficient 
treatment which it has necessarily received in 
general works on private corporations ; and the 
difficulty and obscurity of some of the questions 
to be examined, seemed to me abundant justifi- 
cation of an attempt to separately discuss the 
rights, powers and liabilities of foreign corpora- 
tions, whether arising under the doctrine of 
comity of States, or as influenced and controlled 
by local legislation, designed to regulate the 
transactions and restrict the powers of such 
bodies. I am not, however, without misgivings 
as to the degree of success which I have attained 
in* the execution of my undertaking. I am pain- 
fully conscious of shortcomings and deficiencies. 
Doubtless, others will be discovered by the dili- 
gence of the reader. Yet I hope that, with all 
its defects, this little work may prove to be 
useful to the profession. 

William L. Murfree, Jr. 

St. Louis, June, 1893. 
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CHAPTER I 



THE RULE OF COMITY. 
SECTION. 

1. Corporations have no Extraterritorial Existence. 

2. Bule of Comity. 

3. Modification of Comity by Statute. 

4. Modification of Comity by Local Policy. 

5. Elements of the Subject. 

6. Comity between the States of the Union. 

7. Becognition under the Rule of Comity — Valid Organization. 

8. Same— Migration to Foreign Jurisdiction. 

9. Extraterritorial Powers — Legislation of . Corporate Domicile- 

Charter. 

10. Same — Presumption of Xotlce of Charter Provisions. 

11. Same — General Regulations. 

12. Limitations of Extraterritorial Power — Corporate Acts — Organ- 

ization Meetings. 

13. Same — Grant of Corporate Franchise in prcesenti, 

14. Same — Other Corporate Acts. 

15. Same — ^Exception — Consolidated Companies. 

16. Same — ^Acts of Directors. 

17. Same — Ordinary and Prerogative Franchises. 

18. Power to Malce Contracts. 

19. Same — Usurious Contracts. 

20. Power to Sue and be Sued. 

21. Power to Conduct Its Ordinary Businci^s. 
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Z RULE OF COMITY. 

22. Power to Take and Hold Real Estate. 

23. Power of Foreign Charity to take Personalty. 

24. Protection of Corporate Name. 

25. Right of Eminent Domain. 

26. Liability for Torts. 

27. Officers of Foreign Corporations. 

28. Legislation of Corporate Domicile — ^Laterpretation, 

^ 1. Corporations have no Extraterritorial ExiBt- 

ence, — The purpose of this essay is to consider the 
rights, powers and liabilities of corporations, when 
engaged in transactions beyond the territorial limits 
of the sovereignty by which they are created. It 
was said by Chief Justice Marshall, in a much- 
quoted opinion, that ^'a corporation is an artificial 
being, invisible, intangible and existing only in 
contemplation of law."^ It follows that, strictly 
speaking, a corporation can have no legal existence 
beyond the boundaries of the State from which it 
receives its charter ; for laws, ex propria vigore, 
have no extraterritorial force.* 

§ 2. Rule of Comity. — It is, however, a principle 
of the law of nations that, in the absence of anv 
positive rule affirming, denying, or restraining 
the operation of foreign laws, courts will, through 
comity, presume the tacit adoption of them by their 
own government, unless repugnant to its policy and 
interests.' By an application of this rule, the legal 
existence and corporate capacity of foreign compa- 
nies are now universally recognized.* 

1 Dartmouth College v. Woodward, 4 Wheat. 636. See also Bank of 
Augusta V. Earle, 13 Pet. 584; Runyan v. Coster, 14 Pet. 129; Miller v. 
Ewer, 27 Me. 509, 46 Am. Dee. 619; Curtis v. McCullough, 3 Nev. 202. 

2 Bank of Augusta v. Earl, 13 Pet. 584; Runyan v. Coster, 14 Pet. 129; 
Miller v. Ewer, 27 Me. 509, 46 Am. Dec. 619; Calcutta Jute Co. v. Nich- 
olson, L. R. 1 Ex. Div. 428; Adams v. Railroad Co., 6 H. & X. 404; Ohio 
L. Ins. Co. V. Merchants', etc. Co., 11 Humph. 1, 53 Am. Dec. 742; 
Middle Bridge Co. v. Marks, 26 Me. 326. 

8 Story, Confl. Laws, §§ 23, 33. 

^Bank of Augusta v. Earle, 13 Pet. 584; Runyan v. Coster, 14 Pet. 



LOCAL MODIFICATION. 6 

§ 3. Modification of Comity by Statute. — Comity, 

however, as the word implies, is a matter of grace 
rather than of right. It is within the power of the 
local sovereign either to exclude foreign corpora- 
tions altogether, from doing business within its juris- 
diction, or it may prescribe regulations under which 
they may be admitted.^ Its power in this direction 
is limited only, as we shall see later, by a proper 
interpretation of the provisions of the Federal Con- 
stitution.' 

§ 4. Modification of Comity by Local Policy, — 

And if there be no express statutory regulation of 
foreign corporations, the application of the rule 
of comity will still be subject to the public policy of 
the local sovereign. That policy is determined by 
the law-making power, and is to be ascertained from 
the general course of legislation, as well from the 
omission to legislate, as from positive enactments.' 
Thus, under a constitutional provision that **no 
private corporation shall be created except by gen- 
eral laws/'* the repeal of the only provision under 

129; Blair v. Perpetual Ins. Co., 10 Mo. 559, 47 Am. Dec. 129; Williams 
V. Creswell, 51 Miss. 817; Miller v. Ewer, 27 Me. 609, 46 Am. Dec. 619; 
Merrick v. Van Santvoord, 34 N. Y. 221 ; Wright v. Bandy, 11 Ind. 404 ; 
Hanna v. International Petroleum Co., 23 Ohio St. 622; Newburg Pe- 
troleum Co. V. Weaie, 27 Ohio St. Md; Wood Hydraulic Hose M. Co. v. 
King, 45 Ga. 35; Bank v. Hall, 35 Ohio St. 158; Ohio L. Ins., etc. Co. v. 
Merchants' Ins., etc. Co., 11 Humph. 1, 53 Am. Dec. 742; Dutch East 
India Co. v. Enriquez (1729), 2 Ld. Raym. 1532; Curtis v. McCullough, 
3 Xev. 202; Bank of Kentucky v. Schuylkill Bank. 1 Pars. Sel. Eq. Cas. 
180. 

>Runyan v. Coster, 14 Pet. 129; Williams v. Creswell, 51 Miss. 817; 
Newburg Petroleum Co. v. Weare, 27 Ohio St. 343; King v. Xat. M. & 
E. Co., 4 Mont. 1 ; Canada Southern R. Co, v. Gebhard, 109 U. S. 527, 
537; Paul v. Virginia, 8 Wall. 168. 

2 Po«<, §§32-45. 

'Santa Clara Female Academy v. Sullivan, 116 111.375; Thompson 
V. Waters, 26 Mich. 214, 225. 

* Const. Tex. 187o, art. 12, § 1. 
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which corporations could be organized for the pur- 
pose of engaging in mercantile business/ and the 
failure to re-enact it in a subsequent revision of the 
section, was held to indicate an unmistakable policy 
that such business should not be conducted by cor- 
porate organizations, and the members of a foreign 
corporation engaging therein within the State were 
held liable as partners.' But the policy of the State 
must be made to appear in some affirmative way. 
In the absence of such a positive limitation, it 
cannot be argued, from the fact that the legisla- 
ture has made no provision for the formation of 
similar companies, that its policy does not permit 
the business of a foreign corporation in its limits or 
allow the corporation to acquire or hold real estate.* 
The mere fact that a provision of the statute law, 
whereby corporate powers are granted, contains a 
reservation of legislative control over the articles of 
incorporation, bj'^-laws, rules and regulations of cor- 
porations,* has been held to be no indication of a 
legislative intent to exclude foreign corporations 
altogether, although, in the nature of things, there 
can be no local legislative control of their articles of 
incorporation, by-laws, etc., or internal organiza- 
tion.* The circumstance that the policy of the State 
creating the foreign company grants corporate fran- 
chises more liberally and with fewer restrictions 



1 Rev. Stat. Tex, 1879, art. 566, subd. 27. repealed by Acts Tex. 1885, 
p. 59. 

« Empire Mills v. Alston Grocery Co., 15 S. W. Rep. 200, 505. Com- 
pare Cowell T. Springs Co., 100 U. S. 55; Christian Union v. Youut, 
101 U. S. 352. 

' Cowell V. Springs Co., 100 U. S. 55. See also Christian Union v. 
Yount, 101 U. S. 352. 

* Code Iowa, § 1090. 

• Dodge V. Council Bluffs, 57 Iowa. 560. 
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than the local sovereign has seen fit to do, presents 
no reason, in the absence of legislation on the sub- 
ject, for the exclusion of the company from exercis- 
ing its corporate powers within the State. Thus, it 
was held that the fact that, under the laws of Ken- 
tucky, stockholders are not liable to any extent for 
corporate debts, would not deprive a company 
organized in that State, when doing business in 
Ohio, where such a liabilit}- is imposed by statute, 
of its corporate capacity and render its members 
liable as partners.' 

§ 5. £lemeiits of the Subject, — ^It follows from 

the foregoing considerations, that the rules regulat- 
ing foreign corporations, and on which their powers 
and liabilities must depend, are to be deduced : (1) 
from the corporate charter, which, as the law of the 
company's being, without which it cannot exist, 
must accompany it everywhere, and enters into and 
gives vitality to all its transactions: of this it can- 
not divest itself, and from its provisions no foreign 
power can relieve it; (2) from the general law of the 
corporate domicile, the provisions of which have in 
some instances been held to follow the company 
into th(B foreign jurisdiction;' (3) from the principle 
of comity and the limitations within which it recog- 
nizes and enforces the foreign law in the local juris- 
diction; (4) from the public policy of the local 
sovereign, and, finally, from the express statutory 
regulations which it has imposed upon foreign com- 
panies. Hence our investigation is not so much 
into a branch of the law of corporations as into 
those doctrines of private international law which 



' Bank v. Hall, 35 Ohio St. 158. 
*P08t, §§9-11. 
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are applicable to the transactions of a corporation 
in a foreign jurisdiction. 

§ 6. Comity Between the States of the Union. — 

For the purposes of their respective jurisdictions, 
the States of the Union are foreign to each other, 
and a corporation created by one of them must be 
regarded, as to its transactions within the limits of 
the others, as a foreign corporation, and is depend- 
ent for its rights and privileges upon the rule of 
comity.* Although the English judges had, at an 
early date, applied the principle of comity to suits 
by and against foreign corporations in their courts,' 
and the doctrine had been recognized in some of* the 
American States,' it was not until the decision o 
the leading case of Bank of Augusta v. Earle,* by 
the Supreme Court of the United States in 1839, 
that the existence of comity between the States was 
established. This principle is now so firmly im- 
bedded in our jurisprudence and so essential to our 
commercial and industrial welfare and progress, and 
we are so familiar with its many various applica- 
tions that we can with difficulty realize that, little 
more than fifty years ago, it was gravely contended 
that there could be no comit}'' between the States, 
because whatever attributes of independent sover- 
eignty they had originally possessed had been sur- 
rendered to the general government upon the adop- 
tion of the constitution. The court, however, 

1 Blair v. Perpetual Ins. Co.. 10 Mo. 559, 47 Am. Dec. 129; Williams 
V. Creswell, 61 Miss. 817; Miller v. Ewer, 27 Me. 509, 46 Am. Dec. 
619; Newburg Petroleum Co. v. Weare, 27 Ohio St. 343; Wood 
Hydraulic Hose M. Co. v. King, 45 Ga. 35. 

2 Dutch East India Co. v. Enriquez (1729), 2 Ld. Raym. 1532; Dutch 
East India Co. v. Van Moses, 1 Str. 612. 

3 Bank of Marietta v. Pindall (1824), 2 Rand. 465. 

4 13 Pet. 590. 
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thought that **the intimate union of these States, 
as members of the same great political family, the 
deep and vital interests which Ijind them so closely 
together, should lead us, in the absence of proof to 
the contrary, to presume a greater degree of comity 
and friendship and kindness toward one another 
than we would be authorized to presume between 
foreign nations." 

^ 7. Becogrnition under the Rule of Comity — Valid 

Orgranization. — The recognition of the corporation 
in the foreign jurisdiction depends, then, upon its 
legal organization in the home of its creation. It 
is the prerogative of each sovereign to prescribe the 
terms upon which the franchise to be a corporation 
shall be granted. And when once duly granted it 
will be recognized everywhere.^ Thus the New 
York Court of Appeals, in a recent case in which it 
was urged against the validity of a West Virginia 
corporation, that its corporators were citizens of New 
York; that the company was formed by them in 
West Virginia for the sole purpose of doing business 
out of that State and in the State of New York; that 
in the latter State also, its principal office was loca- 
ted, held that as the policy of West Virginia plainly 
favored the formation under its laws of such corpo- 
rations, and as the policy of New York recognized 
foreign corporations formed for the purpose of doing 
business in that State, the incorporation was not 



1 Hutchins V. New England Coal M. Co., 4 Allen, 580; Seymour v. 
Sturgess, 26 N. Y. 134; Bank v. Hall, 35 Ohio St. 158; Santa Clara 
Female Academy v. Sullivan, 116 Ul. 375; Bank of Kentucky v. Schuyl- 
kill Bank, 1 Pars. Sel. Eq. Cas. 180; Canada So. R. Co. v. Qebhard, 109 
U. S. 527, 537; Relfe v. Bundle, 103 U. S. 226, 12 Cent. L. J. 130; Pierce 
V. Crompton. 13 R. I. 312; Land Grant Ry. Co. v. Coffey County, 6 
Kan. 246. 
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invalid/ A misstep or defect in the organization 
of the company, if it does not affect the corporate 
life, or go to the extent of dissolving the corporation 
ipso facto y or of preventing the grant of the fran- 
chise from vesting, will not affect the company's 
right of recognition under the rule of comity. So 
held, of a failure to adopt a by-law at the first meet- 
ing permitting the election of non-resident direct- 
ors.' But radical defects in the organization of the 
company, which affect its legal existence in the State 
of its creation, will not be cured by its coming into 
the jurisdiction of another sovereignty. If it is not 
a corporation at home it cannot be a corporation 
elsewhere, but its want of power will accompany it. 
In Smith v. Warden,' a Pennsylvania joint-stock 
company which had been fbrmed without recording 
a statement in writing, signed and acknowledged 
by the proposed members, setting forth the charac- 
ter of the business and the location of the same, as 
required by the statute, proceeded to establish a 
manufacturing business in Missouri. In an action in 
the latter State for damages, for personal injuries 
caused by a boiler explosion, the court held the 
defect fatal to its corporate character, and that the 
members were liable individually as partners.* In 
Land Grant ^y. Co. v. Coffey County,* the Supreme 
Court of Kansas declined to recognize the legal ex- 
istence of a corporation created in Pennsylvania 
with power to do business everywhere ''except in 
the State of Pennsylvania/' *'No rule of comity," 

1 Demarest v. Flack, 128 N. Y. 205, 28 N. E. Rep. 645. 
8 Demarest v. Flack, 128 N. Y. 205, 28 N. E. Rep, 645. 

3 86 Mo. 382. 

4 See Montgomery v. Forbes, 148 Mass. 249, 19 N. E. Rep. 342. 
« 6 Kan. 245. 
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said the court, '*will allow one State to spawn cor- 
porations and send them forth into other States to 
be nurtured and do business there, when said first 
mentioned State will not allow them to do business 
in its own boundaries. * * * From the only 
territory in the whole world over which the State of 
Pennsylvania has any jurisdiction and control, and 
in which it could authorize a corporation to have an 
office or to do business, it excludes this corporation; 
and the attempt on the part of the State of Pennsyl- 
vania to authorize this corporation to have an office 
or to do business anywhere else except in the State 
of Pennsylvania is ultra vires^ illegal and void." ^ 

§ 8. Same— Migrration to Foreigrn Jurisdiction. — 

If the corporation is once legally organized in the 
domicile of its creation, it does not forfeit its right 
to legal recognition, under the rule of comity, by 
removing its principal office into another State and 
conducting most or even all its ordinary business 
there.* The much quoted dictum of Chief Justice 
Taney, in Bank of Augusta v. Earle/ that a corpo- 
ration **must dwell in the place of its creation and 
cannot migrate to another sovereign t}^,'' can have 
no reference to such a migration as this. It is sim- 
ply a rhetorical statement of the perfectly obvious 
principle that a corporation, as a legal entity, can- 
not pass. beyond the jurisdiction of the laws which 
give it being; that while it may make contracts and 
do business abroad through its agents, it cannot act 



' Land Grant Ry. Co. v. Coffey County, 6 Kan. 245. 

•Merrick v. Van Santvoord, 34 N". Y. 208; Second Nat. Bank v. 
Lovell, 2 Cin. Sup. Ct. 397; New Hampshire v. Tilton, 19 Fed. Rep. 73; 
Hanna v. International Petroleum Co., 23 Ohio St. 622; Newburg 
Petroleum Co. v. Weare, 27 Ohio St. 343. 

» 13 Pet. 588. 



10 RULE OF COMITY. 

as a corporation beyond the jurisdiction of its crea- 
tion/ What wauld be the effect of a failure on the 
part of the foreign pompany to keep up its legal 
organization in its corporate domicile by holding its 
annual meetings and keeping an office there, is a 
question which has been sometimes suggested' but 
never decided. On principle it is very plain, that 
whenever, for any reason, the company ceases to 
be a valid legal organization in the. home of its 
creation, it ceases to be* entitled to recognition as 
such in the foreign jurisdiction, except in so far as 
is necessary to preserve the rights of persons who 
have there dealt with it on that basis. But even if a 
removal of its business should be regarded as st 
ground for forfeiting its corporate franchise, such 
a forfeiture can be declared only by the Sovereign 
by which the franchise was granted.* Any question 
of the abuse of the corporate franchise is a matter 
for the exclusive consideration of the power grant- 
ing it. So long as that power recognizes its exist- 
ence, the local sovereign will not concern itself be- 
yond the method and legality of the company's 
transactions within its own jurisdiction.* 

^ 9. Extraterritorial Powers — liesrisiation of Cor- 
porate Domicile— Charter, — Since a corporation can 
have no existence aside from the law which creates 
it, much of the statute law of the corporate domi- 
cile ma}^ be said to accompany it into the foreign 
jurisdiction and enter into, influence and control all 

1 See post. §§ 12-27. 

s Second Nat. Bank v. Lovell, 2 Gin. Sup. Ot. 397. 

» Merrick v. Van Santvoord, 34 N. Y. 222. 

* In Hill V. Beach, 12 N. J. Eq. 31, however the New Jersey court re- 
fused to recognize the validity of a corporation organized by citizens of 
New Jersey, in New York under the general incorporation law of that 
State, for the purpose of managing a marble quarry in New Jersey. 
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its transactions/ The charter being the instrument 
of the company's creation and embodying the lim- 
itations of its legal existence, exerts the most obvious 
influence upon its transactions, and whether abroad 
or at home it can do nothing which does not fairly 
fall within the scope of that instrument.* It can- 
not engage in its new home in a business which 
was beyond the scope of its powers in the domicile 
of its creation.* ' And the powers granted must be 
exercised in accordance with the terms of the grant. 
Thus, where the charter of a bank gives it no power 
to take title of real estate to itself, but directs that 
the corporation shall indicate some one of its offi- 
cers in whose name and to whom all conveyances 
of real estate shall be executed for it, a conveyance 
to the bank directly will be held void.* An ex- 
press grant in its charter of authority to do busi- 
ness and acquire interests beyond the territorial 
limits of the sovereign creating it, is not essential 
to its recognition as a legal corporation. In the 
absence of restraining provisions such power will 
be presumed.* 

iHoyt V. Thompfeon, 19 X. Y. 207; Canada Southern R. Co. v. Geb- 
hard, 109 U. S. 527, 537 ; Relf e v. Rundle, 103 U. S. 222, 226, 12 Cent. 
L. J. 130. 

' For an example of charter provisions which do not follow the com- 
pany into the foreign jurisdiction, see the cases on contracts, usurious 
within the terms of the charter, post, § 19. 

8 Blair v. Perpetual Ins. Co., 10 Mo. 659, 47 Am. Dec. 129, where a 
Missouri insurance company, authorized to make all kinds of insurances, 
to lend money on respondentia and bottomry, to lend its surplus and 
unemployed capital, and to reinsure its risks, was held incapable of 
conducting a banking business in !N'ew Orleans. See also Ohio L. Ins. 
& Tr. Co. V. Merchants^ Ins. & Tr. Co., 11 Humph. 1, 53 Am. Dec. 742. 

* Metropolitan Bank v. Godfrey, 23 111. 579, 609. Compare Matthews 
y. Skinker, 62 Mo. 329. 

* Dodge V. Council Bluffs, 57 Iowa, 560. It was there held that the 
grant of authority in the charter of a New York corporation *'to supply 
water for municipal and other purposes,'^ would not be restricted to 
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§ 10. Same — ^Presumption of Notice of Charter 

ProTisions. — How far the rule, that persons dealing 
with a corporation are bound at their peril to take 
notice of its charter or articles of association,^ is to be 
applied to foreign corporations is a question about 
which there seems to be some difference of opinion. 
Some of the cases make no distinction between for- 
eign and domestic companies.* But there is, how- 
ever, a manifest inconvenience, if not an impropriety, 
in this rule. To require parties dealing with such 
companies to take notice of the provisions of their 
charters, which are frequently contained in the 
private and special legislation of distant States, 
cannot fail in many instances to work gross injus- 
tice. Consequently we find that when the corpo- 
ration has urged its want of power to make contract 
sued on, the defense has met with little favor. 
Thus, the New York Court of Appeals, in an action 
on certain railroad bonds, where the defendant 
contended that the plaintiff could not be re- 
garded as a bona fide holder, for the reason 
that he was the first taker of the bonds and 
chargeable with notice of a restriction in the char- 
ter as to the price at which the bonds might be 
sold, the court said that the contract was, in all re- 
spects, a New York contract ; the bonds were issued 
and sold in New York, and the interest and prin- 
cipal were both payable in that city ; that there 
was nothing in the laws of New York which ren- 
dered the contract illegal ; and that even if the 

the supplying of water in the State of New York, merely for the want 
of a New York statute specially authorizing the company to do busi- 
ness beyond the limits of the State. 

1 Mor. Corp. §§ 591, 696. 

* Thompson v. Hoyt, 19 N. Y. 207; Bank of United States v. Owens, 
2 Pet. 527 ; Suydam v. Morris Canal and Banking Co., 5 Hill, 491, n. 
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charter of the defendant, granted by the States of 
Illinois and Indiana, should be so construed as to 
contain prohibitions which would have rendered 
the contract illegal in those States, they would not 
have that effect in New York ; that they would 
have no effect there except as restrictions upon the 
power of the corporation or its officers.^ And in 
City Fire Ins. Co. v. Carrugi,' the Supreme Court 
of Georgia held that provisions in the charter of a 
foreign fire insurance company, imposing duties 
and conditions upon the insured different from 
those prescribed by general law, and being for the 
guidance of the company's officers and for the pro- 
tection of its interests, will not affect the insured, 
unless it be charged and proven that he had 
notice of such conditions at the time the contract 
was made. 

§ 11. Same — General Reerulatlons,— There can 

be no doubt that statutes of the corporate domicile 
providing for a winding up of the corporation in 
case of its insolvency, and for the vesting of all its 
assets in an official of the State, will be binding upon 
creditors and assets in the foreign jurisdiction. 
Such a law is, in effect, a part of the charter.' And 
the American creditors of a Canadian corporation 
hold their rights subject to the power of the Cana- 
dian Parliament to pass laws authorizing a settle- 
ment with its mortgage creditors, forcing upon 
them other securities in place of their bonds, and 
such a settlement is binding on bondholders who 

1 Ellsworth V. St. Louis, etc. R. Co., 98 N. Y. 553. See also Bank v. 
Dodge, 8 Barb. 233. 

s 41 6a. 660. 

» Belle V. Bundle, 103 U. S. 222, 12 Cent. L. J. 130; Bockhover v. Life 
Association, 77 Va. 85, 6 Am. & Eng. Corp. Cas. 603. 
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are citizens of the United States and who sue in 
the Federal courts to recover on their bonds. ^ In 
the case of a Missouri railway corporation operating 
a railroad in Texas, it was held that, under a statute 
of Missouri* providing that no officer, agent or em- 
ployee of any railroad corporation shall be inter- 
ested in any manner in furnishing materials and 
supplies to such company or in the business of 
transportation over the road, a lease of stockyards 
in Texas to the company's stock agent was invalid.* 
But in the much earlier case of Hoyt v. Thompson/ 
the New York Court of Appeals held that, while 
knowledge of the provisions of the charter of a for- 
eign corporation will be imput,ed to one purchasing 
property, the title to which is derived from a con- 
veyance or assignment of such corporation, he is 
not presumed to know the laws of a general charac- 
ter enacted by the foreign sovereignty ; that the 
title of a citizen of New York to property derived 
through a conveyance by a New Jersej^ corporation 
which was insolvent at the time, cannot be im- 
peached on the ground that a general statute of 
New Jersey declared transfers of insolvent corpora- 
tions void as against creditors without showing an 
actual notice of such law. Such a statute is spe- 
cifically applicable to the company in its corporate 
capacity. The application of a general rule of 
property to which the company may incidentally 
be subject is, with even more reason, limited to the 
corporate domicile."^ Thus, though a provision of 

1 Canada Southern Ky. Co. v. Gebhard, 109 U. S. 527. 

2 Rev. Stat. Mo. 1879, § 818. 

8 Rue V. Missouri Pacific Ry. Co., 74 Tex. 474, 8 S. W. Rep. 633. 
< 19 N. Y. 207, S. C, 3 Bosw. 267. 

* American Bible Society v. Marshall, 15 Ohio St. 537 ; Thompson v. 
Swoope, 24 Pa. St. 474; O'Brien v. Wetherell, 14 Kan. 616. 
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the New York statute of wills, that **no devise of 
real estate to a corporation shall be valid unless 
such corporation be expressly authorized by its 
charter or by st-atute to take by devise,'^ will inca- 
pacitate a New York company, authorized by its 
charter '*to hold, purchase and convey'' real eaitate, 
from taking by devise in that State, yet such inca- 
pacity will not follow the company into another 
jurisdiction. The statute is a statute of wills, and 
its primary intent is to limit the capacity of testators 
to devise. *'Its operation and effect upon corpora- 
tions is measured and limited by the extent of its 
repugnancy to the claims of power and capacity 
which, but for its provisions, corporations might well 
make. And that repugnancy ceases just where the 
statute creating the repugnancy ceases to operate.'* 
Now, the New York statute of wills operates 
only on property situate in and controlled by the 
laws of that State. Beyond the limits of that State 
it can have no effect.^ And so, though corporations 
are prohibited by statute in Pennsylvania from tak- 
ing conveyances of real estate without legislative 
license, it has been held that such restriction will 
not affect the right of a Pennsylvania corporation 
to acquire real property in Kansas.' 

§ 12. liimitations of Extraterritorial Power— -Cor- 
porate Acts— Orgranization Meetings. — The recogni- 
tion of the legal existence and corporate capacity of 
foreign corporations, which is extended ex comitate, 
does not vest them with an unrestricted faculty of 

1 American Bible Society v. Marshall, 15 Ohio St. 537. See also White 
V. Howard, 38 Conn. 342; Fellows v. Miner, 119 Mass. 541; Thompson 
V. Swoope, 24 Pa. St. 474. Contra: Starkweather v. American Bible 
Society, 72 ni. 51. 

2 O'Brien v. Wetherell, 14 Kam. 616. 
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extraterritorial action, even within the limits of 
their charter powers. While the cases are not uni- 
form upon this subject, the weight of authority 
seems to be that the company's power in the foreign 
jurisdiction extends only to those acts which may 
be done through the mediation of agents. Those 
corporate acts which must be done by the company 
itself, through the persons of its corporators or 
stockholders, must be performed where the company 
has a legal existence; the most obvious of these, 
are meetings for the acceptance of the charter and 
organization of the corporation. In the leading 
case of Miller v. Ewer,* the Supreme Judicial Court 
of Maine clearly indicated the line of demarkation , 
between the powers which a corporation may, and 
those which it may not exercise in a foreign juris- 
diction. The contest was as to the validitv of a 
mortgage purporting to be executed by a Maine 
corporation. On the trial, after the charter was 
put in evidence, the records of the board of directors 
were introduced, from which it appeared that a 
meeting of the corporators had been called in New 
York City for the organization of the company ; that 
the charter was there accepted and officers chosen ; 
that at a subsequent meeting of the directors the 
execution of the mortgage was authorized. Thef 
court held that the officers were without authority 
and the mortgage void. Said Shepley, J. : ''It is 
often stated in the books that a corporation is cre- 
ated by its charter. This is not precisely correct. 
The charter only confers the power of life, or the 
right to come into existence, and provides the in- 
struments by which it may become an artificial being 

s 27 Me. 509. 
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or acting en tit3\ Such a corporation has been well 
defined to be an artificial being, invisible, intangi- 
ble and existing only in contemplation of law. The 
instruments provided to bring the artificial being 
into life and active operation are the persons named 
in the charter, and those who by virtue of its pro- 
visions may become associated with them. Those 
persons or corporators, as natural persons, have no 
such power. The charter confers upon them a new 
facultj^ for this purpose, a faculty which they can 
have, only by virtue of the law which confers it. 
That law is inoperative beyond the bounds of the 
legislative power by which it is enacted. As the 
corporate facultj^ cannot accompany the natural 
persons beyond the bounds of the sovereignty which 
confers it, and they cannot possess or exercise it 
there, can have no more power there, to make the 
artificial being act than other persons not named or 
associated as corporators, any attempt to exercise 
such a faculty there is merely an usurpation of au- 
thority by persons destitute of it, and acting with- 
out any legal capacity to act in that manner. It 
follows that all votes or proceedings of persons pro- 
fessing to act in the capacity of corporators, when 
assembled without the bounds of the sovereignty 
granting the charter, are wholly void.''^ 

^ 13.— Same — Grant of Corporate Franchise in 

Praesenti.— rBut where the charter or statute creates 
a corporation in prsesentiy the view has obtained 
that no acceptance of the charter or organization 
meeting is essential to the legal existence of the 



' Miller v. Ewer, 27 Me. 518, 4(J Am. Dec. 621. See also Freeman v. 
Machias W., P. & M. Co., 38 Me. 343; Smith v. Silver Val. M. Co., 64 
Md. 85, 10 Am. & Eng. Corp. Cases, 1, 54 Am. Rep. 760. 

(2) 



18 RULE OF COMITY. 

company. In Ohio, etc. R. Co. v. McPherson/ 
which was a suit in a Missouri court by an Illinois 
corporation on a subscription to its stock, one de- 
fense was that plaintiff had never been legally 
organized in Illinois and had no legal existence. 
The court held, however, that the language of the 
Illinois charter, which provided that the persons 
named therein, ''and such other persons as might 
associate with them for that purpose, are hereby 
made and constituted a body-corporate and politic 
by the name and style of the Ohio and Mississippi 
Railroad Company with perpetual succession,'' and 
vested the corporate powers in a board of directors, 
and named the first board, who were tp hold office 
until their successors were elected and qualified, 
had the effect of creating a corporation in prmsenti ; 
that no acceptance of the charter was necessary, and 
that it was immaterial whether the organization 
meeting was held in Illinois or elsewhere.' The doc- 
trine of this decision is doubtful both on princi- 
ple and authority. The Supreme Court of Missouri 
itself, in the more recent case of Camp v. Byrne,' 
where it was urged in defense to a suit on a note 
given for a subscription to the stock of a Tennessee 

1 36 Mo. 13. 

' It is not altogether clear just what language will be regarded as 
creating a corporation in prcesentu The mere fact that the corporators 
are named and the corporate power vested in them will not of itself be 
sufficient. In Smith v. Silver Valley M. Co., 64 Md. 85, 10 Am. & Eng. 
Corp. Cas. 1, 54 Am. Rep. 760, the charter of a North Carolina com* 
pany named ^ve corporators and provided . tbat they should '^ manage 
the affairs of said corporation as directors until others are elected or ap- 
pointed;^^ that the corporation should exist for thirty years, and that 
the act dhould '^be in force from and after its ratification.^' The court 
held that the mere grant of such a charter did not create the corporate 
body; that an acceptance of the charter and an organization under it 
were necessary before the corporate life could begin. 

8 41 Mo. 525. 
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corporation that the organization meeting took 
place in St. Louis, admitted the invalidity of the 
incorporation on the authority of Miller v. Ewer/ 
but held that defendant was estopped by his deal- 
ings with the defendant from questioning its legal 
capacity. And other, cases, too, which seem to 
support the doctrine, reall}' rest upon a principle of 
estoppel. Thus, in Heath v. Silverthorn L. M. & 
Sm. Co.,' the Wisconsin court held that a corpora- 
tion, when sued upon contracts made by its officers, 
will be estopped from setting up the defense that its 
de facto officers were without legal authority because 
its first meeting, for the purpose of organization and 
the election of officers, and all subsequent meetings 
were held without the State of its creation.' 

§ 14. Same — Other Corporate Acts.— The distinc- 
tion formulated in Miller v; Ewer,* between corpo- 
rate acts proper and those things which may be 
done through the company's agents, has been uni- 
versally recognized by the courts of other States as 
a proper test of the validity of a corporation's ex- 
traterritorial transactions.* The line of demarka- 
tion between the two classes of acts is not always 
clear, and may be most plainly indicated by the 
aid of illustrations. Thus, we have seen that the 
organization of the company and the acceptance of 

1 27 Me. 509, 46 Am. Dec. 619. 

« 39 Wis. 146. 

« See also Galveston, etc. R. Co. v. Cowdrey, 11 Wall. 469. 

* 27 Me. 509, 46 Am. Dec. 619. 

•Wright V. Bundy, 11 tnd. 404; Aspinwall v. Ohio, etc. R. Co., 20 
Ind. 492, 83 Am. Dec. 329; Ames v. Oonant, 36 Vt. 744; Wood Hydraulic 
M, Co. V. King, 46 Ga. 34; Bellows v. Todd, 39 Iowa, 209; Ormsby v. 
Vermont Copper Co., 56 N. Y. 623; Franco-Texan Land Co. v. Laigle, 
59 Tex. 339; Smith v. Silver Valley M. Co., 64 Md. 85, 10 Am. & £ng. 
Corp. Cases, 1, 54 Am. Rep. 760; Saltmarsh v. Spaulding, 147 Mass. 
224. 
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the charter is a corporate act/ So, too, is a change 
in the internal organization of the company, a mod- 
ification or amendment of the by-laws, which, as a 
corporation, it is authorized to make for the govern- 
ment of its members.' Also a resolution passed at 
a meeting of a board of directors, fixing the times 
and installments in which stock subscriptions must 
be paid.' A meeting of stockholders and an elec- 
tion of officers thereat is a strictly corporate act.* 

^15. Same— Exception— Consolidated Companies. 

— An exception to the rule that a corporation may 
not do a corporate act beyond the limits of the 
State from which it receives its charter, is found in 
the case of a company chartered by several States, 
and which, as we shall see hereafter, is a domestic 
corporation in each. A stockholders' meeting of 
such a consolidated company may be held in any 
one of the States in which it has a domicile, and its 
proceedings will be valid as to property of the com- 
pany in all of them, without the necessity of re- 
peating the meeting in any other of those States.* 
So, too, of corporate acts done at directors' 
meetings.* 

§ 16. Same — Acts of Directors. — The capacity of 

the board of directors is two-fold ; usually they are 

1 Miller v. Ewer, 27 Me. 601^, 46 Am. Dec. 619; Freeman v. Machlas 
W. P. & M. Co., 38 Me. 343; Smith v. Silver Valley M. Co., 64 Md. 85, 
10 Am. & Eng. Corp. Cases, 1, 54 Am. Rep. 760. But see Ohio, etc. B. 
Co. V. McPherson, 35 Mo. 13. 

2 Ormsby v. Vermont Copper Co., 56 N. Y. 623. 

8 Aspinwall v. Ohio, etc. R. Co., 20 Ind. 492, 83 Am. Dec. 329. Con- 
tra: Ohio, etc. R. Co. v. McPherson, 35 Mo. 13. 

* Franco -Texan Land Co. v. Laigle, 59 Tex. 339. Contra: Ohio, etc. 
R. Co. V. McPherson, 35 Mo. 13. 

* Graham v. Boston, etc. R. Co., 118 U. S. 161 ; Covington, etc. Bridge 
Co. V. Mayer, 31 Ohio St. 317. 

® See Culbertson v. Wabash Nav. Co., 4 McLean, 544. 
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simply agents of the company. As such they may 
hold meetings, vote, pass resolutions and act gen- 
erally in another State about the external business 
of the company.^ Thus, it has been held that they 
may authorize the sale of real estate,' the sale of 
mortgaged property,* or the execution of a mort- 
gage ;* that they may elect a secretary,* appoint an 
agent,* or ratify a contract with the treasurer of the 
company for his services and for advances of 
money. ^ But when, as is sometimes the case, the 
charter vests the board of directors with the corpo- 
rate character and makes it the corporation, its ex- 
traterritorial power is limited to such acts as it can 
do as agents. Its power as to corporate acts will be 
confined to the corporate domicile. Thus a reso- 
lution, passed in another State, fixing the times and 
installments in which stock subscriptions should be 
paid, was held void.® 

Sometimes, too, the doctrine of estoppel inter- 
venes to sustain the validity of extraterritorial acts 
of corporations. Thus, the Supreme Court of the 
United States has held that where a railroad mort- 
gage by a Texas corporation was executed in New 
York in good faith under the corporate seal, signed 
by the president and countersigned by the treasurer 

1 Wright V. Bundy , 11 Ind. 404 ; Arms v. Conant, 36 Vt. 744 ; Wood 
Hydraiaio H. M. Co. v. King, 46 Ga. 34; Bellows v. Todd, 39 Iowa, 209; 
McCall V. Byram Mfg. Co., 6 Conn. 428; Smith v. Alvord, 63 Barb. 415. 

« Bellows V. Todd, 39 Iowa, 209. 

* Beichwald v. Commercial Hotel Co., 106 111. 439. 

* Wright V. Bundy, 11 Ind. 404; Arms v. Conant, 36 Vt. 744; Salt- 
marsh Y. Spaulding, 147 Mass. 224; Smith v. Alvord, 63 Barb. 415; Bas- 
sett y. Monte Christo M. Co., 15 Nev. 293. 

* McCall V. Byram Mfg. Co., 6 Conn. 428. 

* Arms V. Conant, 36 Vt. 744. 

^ Wood Hydraulic H. M. Co. v. King, 45 Ga. 34. 

* Aspinwall v. Ohio, etc. R. Co., 20 Ind. 492, 83 Am. Dec. 329. 
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f 

and duly recorded in Texas, the company will be 
estopped from denying the validity of the bonds in 
the hands of bona fide holders on the ground that 
the resolution of the directors authorizing its exe- 
cution was passed in New York/ And so the 
maker of a note given in payment of a subscription 
to the capital stock will be estopped, when sued bj' 
an innocent holder, to set up the invalidity of the 
corporate organization.' 

$17. Same — Ordinary and Prerogative Fran- 
chises, — Another limitation upon the extraterrito- 
rial powers of corporations is found in the distinction 
between ordinary and prerogative franchises. All 
the functions of a corporation are in a certain sense 
franchises — the right to hold property in the cor- 
porate name, to sue and be sued, to keep and use a 
corporate seal, and to contract and perhaps some 
other. These, which inhere in its very nature and 
existence, are necessary to enable the artificial being 
to exercise those functions which pertain to natural 
persons. But there is another class of franchises 
which are prerogative in their character and which 
neither natural nor artificial persons can exercise 
without special grant of the legislature; such as 
building and running a railroad, turnpike or ferry, 
and taking tolls and fares, and certain parts of 
banking, issuing notes, making discounts, receiving 
deposits, etc. Comity, in recognizing foreign com- 
panies, makes a distinction between ordinary fran- 
chises and prerogative franchises.* The latter cannot, 
of course, be exercised by a foreign company within 



^ Galveston, etc. R. Co. v. Cowdrey, 11 Wall. 459. 
' Camp V. Byrne, 41 Mo. 525. 
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the limits of the State without special legislative 
authority.' 

§ 18. Power to Make Contracts. — Within the 

above described limitations the corporation may 
exercise within the foreign jurisdiction all the 
powers which are incident to its organization. It 
ma3'^, through its agents, make valid contracts.' In 
considering such contracts, it must be borne in mind 
that one who deals with a foreign corporation must 
take it as a creature of the law of its own country, 
subject to the legislative control and direction that 
may be properly exercised over it at the place of 
its creation ; that in dealing with it he impliedly 
subjects himself to the laws of the foreign govern- 
ment as to the powers and obligations of the corpo- 
ration with which he voluntarily contracts ; that to 
all intents and purposes he submits his contract 
with the corporation to the policy of the foreign 
government, and that whatever is done by that 
government in furtherance of such policy, which 
binds its subjects who are in like situation with 
himself in respect to their contracts with the cor- 

1 State V. Boston, etc. R. Co., 25 Vt. 433; Thompson v. Waters, 25 
Mich. 214. This distinction between ordinary and prerogative fran- 
chises was disregarded by the Supreme Court of Canada, in Canada 
Pacific Ry. Co. v. Western Union Tel. Co., 17 Can. S. C. Rep. 151, where 
the validity of a contract between a Canadian railway company and an 
American telegraph company, giving the latter the exclusive privilege 
for ninety-nine years of operating a telegraph along the line of the rail- 
way, was sustained. 

* Newburg Petroleum Co. v- Weare, 27 Ohio St. 343; Hanna v. Inter- 
national Petroleum Co., 23 Ohio St. 622; Be Kansas City B. & I. Co., 35 
Kan. 557, 11 Pac. Rep. 360; Atchison, etc. R. Co. v. Fletcher, 35 Kan. 236, 
10 Pac. Rep. 596; Lathrop v. Commercial Bank, 8 Dana, 114; 
Canada Pacific Ry. Co. v. Western Union Tel. Co., 17 Can. S. C. Rep. 151 ; 
Mnmford v. American L. Ins. Co., 4 N. Y. 482, 483; Bank of Kentucky 
v. Schuylkill Bank, 1 Pars. Sel. Eq. Cas. 180; Western v. Genesee Mut. 
Ina. Co., 12 N. Y. 258; Frazier v. Wilcox, 4 Rob. (La.) 517; Bank v. 
Montgomery, 3 111. 422; Bard v. Poole, 12 N. Y. 495. 
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poration, will necessarily bind him ; that he is con- 
clusively presumed to have contracted with a view 
to the laws of that government, because the corpo- 
ration must of necessity be controlled by them and 
has no power to contract with reference to any other 
laws with which they are not in harmony; that, 
therefore, anything done at the legal home of the 
corporation under the authority of such laws which 
affects its liability there, will equally affect it every- 
where.* The effect of insolvency of the foreign 
company upon its contracts will require a more 
complete discussion when we come to consider the 
dissolution of foreign corporations. Want of au- 
thority to make a particular contract in consonance 
with the general purpose for which the foreign com- 
pany was created will not ordinarily be presumed. 
A contract of subscription by a foreign railroad 
construction company to the stock of the railroad 
company was held, in the absence of proof of want 
of authority, to be valid and binding.* And 
a provision in the charter of an insurance company 
that its ''policies and all other contracts * * * may 
be made with or without the common seal of said 
company, and shall be signed by the president or 
vice-president and countersigned by the secretary, 
and being so signed and executed shall be obli- 
gatory upon the company,'' when taken together 
with a general authority in express terms to engage 
in the business of insurance, without any special 
restraints upon its power, was held not to exclude 
the capacity of making a parol contract of insurance 



1 Canada Southern R. Co. v. Gebhard, 109 U. S. 527, 537; Relfe v. 
Bundle, 103 U. S. 222, 226, 12 Cent. L. J. 130. 
« Be Rochester, etc. R. Co., 45 Hun, 126. 
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equally with a natural person/ A contract to sub- 
scribe to the stock of a foreign railroad company 
having its road and treasury in another State, is a 
contract to be performed there and is to be con- 
strued by the laws of that State/ 

§ 19. Same — Usurious Contracts. — In considering 

usurious contracts of foreign corporations, another 
element enters into the problem. Not only must 
' we take into account the provisions of the corpo- 
rate charter and the law of the corporate domicile, 
the rule of comity and the local statute law and 
public policy, but we must bear in mind the princi- 
ple that the validity and interpretation of such 
contracts are to be determined by the lex loci con- 
tractiLS.^ Of course, if there was a direct provision 
in the charter prohibiting the company from taking 
interest at a greater than the specified rate, such a 
charter limitation upon its powers would go with 
the company into the foreign jurisdiction and con- 
trol its action there.* But the general law of the 
corporate domicile on the subject of usury will not 
be enforced by the local courts. Thus, where by 
the laws of Kentucky, corporations and individuals 
alike were both forbidden to take a higher rate of 
interest than six per cent, per annum*, but there 
was nothing in the charter of the plaintiff, a Ken- 
tucky bank, placing it upon a different footing from 



1 New England F. & M. Ins. Co. v. Robinson, 25 Ind. 536. 

« Penobscot, etc. R. Co. v. Bartlett, 12 Gray, 244. Compare Balti- 
more, etc. R. Co. V. Glenn, 28 Md. 288. 

« Bank of Louisville v. Young, 37 Mo. 3»8, 407; Bard v. Poole, 12 N. 
Y. 495; Hitchcock v. Bank of United States, 7 Ala. 386; Knox v. Bank 
of United States, 26 Miss. 655; Frazier v. Wilcox, 4 Rob. (La.) 517. 

* Ante, § 9; Bank of United States v. Owens. 2 Pet. 527. 

» Bank of Louisville v. Young, 37 Mo. 398, 407; Bard v. Poole, 12 N. 
Y.496. 
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individuals as to extraterritorial contracts, the Mis- 
souri Supreme Court held that in making a contract 
of a loan payable there, the company might stipu- 
late for any rate of interest not forbidden by the 
Missouri law/ And even where the charter con- 
tains a provision directly prohibiting the foreign 
company from taking interest in excess of the speci- 
fied rate, if that prohibition is by its terms limited 
to the State granting the charter, the effect will be 
to leave the company free to make any contract in 
a foreign jurisdiction that is lawful there.* And 
where the charter provision was that ^'no loan shall 
be made * * * at a rate of interest exceeding 
the legal rate," the court held that the legal rate 
intended was the legal rate where the contract was 
made and not of the corporate origin.' When the 
contract is admittedly usurious, the effect of the 
usury upon its validity will be determined by the 
lex loci contractus. Thus, where a savings fund 
society incorporated under the laws of Pennsyl- 
vania, which made no provision for a forfeiture of 
an usurious loan, but only of the excess of interest 
above the legal rate, loaned money in Ohio at a 
higher rate than was allowed by its charter, the 
court held that it could recover the principal with 
interest thereon at the authorized rate.* 

§ 20. Power to Sue and be Sued. — It was held 

from a very early day that a foreign company 

» Bank of Louisville v. Young, 37 Mo. 398, 407. 

< Hitchcock V. Bank of United States, 7 Ala. 386, 434; Knox v. Bank 
of United States, 26 Miss. 665; Frazier v. Wilcox, 4 Rob. (La.) 617. 

» United States Mtge. Co. v. Sperry, 24 Fed. Rep. 838. See also Bard 
T. Poole, 12 N. Y. 495. Contra: Scammon v. United States Mtge. Co. 
(Circuit Court of Cook County, HI.-), 17 Chic. L. N. 234. 

* Larwell v. Hanover Sav. F. Society, 40 Ohio St. 274. See also Phila- 
delphia Loan Co. v. Towner, 13 Conn. 249. 
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might sue and be sued within the local jurisdic- 
tion/ Indeed, the sum and substance of the much- 
quoted decision in Bank of Augusta v. Earle' was 
that a foreign corporation may piake a valid con- 
tract, if within its corporate powers, within the 
State, and that the Federal courts have jurisdiction 
of a suit to enforce it. A full discussion of this sub- 
ject will be found in another chapter.' 

^21. Power to Conduct its Ordinary Business.—- 

Ordinarily, unless restrained by the local law, a 
foreign corporation may carry on the business for 
which it was chartered.* Thus, where a New York 
corporation was vested generally with power to con- 
struct water-works, the Iowa court declined to hold 
a contract made by it with the City of Council 
Bluflfs invalid, on the ground that because its articles 
of incorporation contained no express grant of power 
to construct water-works outside the City of New 
York, it was therefore without power to extend its 
operations beyond that State."* 

^ 22. Power to Take and Hold Real Estate. — The 

right to hold real estate is not a prerogative fran- 
chise, and a foreign corporation, unless expressly 
restrained bj^, its charter, by some statute of mort- 
main, or by the local public policy, may take, hold 
and convey real estate. A complete discussion of 



^ Heniiqnez v. Dutch West India Co. (1729), 2 Ld. Raym. 1532; Bank 
T. Montgomery, 3111. 422; Newburg Petroleum Co. v. Weare, 27 Ohio 
St. 343; Hanna v. International Petroleum Co., 23 Ohio St. 622; 
Frazier v. Wilcox, 4 Rob. (La.) 617. 

« 13 Pet. 519. 

« Po$t^ ch. in. 

^ Kerchner y. Gettys, 18 S. C. 521 ; Mumford v. American L. Ins. Co., 
4 N. Y. 482; Newburg Petroleum Co. y. Weare, 27 Ohio St. 343; Bank 
of Kentucky ▼. Schuylkill Bank, 1 Pars. Sel. £q. Cas. 180. 

' Dodge y. Council Bluffs, 57 Iowa, 560. 
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this subject, with its various details, will be found 
in a subsequent chapter. 

^ 23. Power of Foreign Charity to take Person- 
alty. — A foreign charitable corporation which, un- 
der the law of its organization has power to receive 
a testamentary gift of personalty, will be allowed 
to receive a gift of money by the will of a resident 
of another State, in which there is no prohibition 
of corporations organized there, from receiving such 
bequests.^ 

$ 24. Protection of Corporate Name. — It has been 

held that the comity, which permits a foreign corpo- 
ration to do business in the State, does not imply a 
piotection of it in the exclusive use of its corporate 
name. For that reason the United States Circuit 
Court for the Northern District of Illinois declined 
to grant an injunction, at the instance of a corpora- 
tion organized in Pennsylvania and doing business 
in Illinois, against the creation of a company by the 
same name under the general incorporation laws of 
that State, to engage in the same business. The 
court (Gresham, J.,) expressed regret at being un- 
able to grant the relief, saying: *'The defendants 
resort to a trick or scheme whereby they hope to 
deceive the public and obtain an unfair advantage 
of the complainant. Such conduct might be fairly 
characterized more harshlv; and it is with extreme 
reluctance that I deny the complainant the relief 
prayed for. The complainant is a foreign corpora- 
tion, and it is only by comity that it is doing busi- 
ness in Illinois at all. The State can say to it any 
day 'Go?' and it must. go. That being so, I do not 
see that the complainant has a legal right to say 

* Sherwood v. Am. Bible Soc, 4 Abb. Ct. App. Cas. 227. 
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that a corporation shall not be created in Illinois 
bearing its (the complainant's) name. If the State 
of Illinois may create a corporation bearing the 
same name as the complainant — and it certainly 
can — this court has no right by injunction to pre- 
vent anything from being done under the State law 
which is necessary in the creation of such a corpo- 
ration/ In some of the States there are statutory 
provisions, against the use of a corporate seal or 
name, so nearly similar to anj" already in use as to 
lead to confusion and uncertainty on the part of 
the public' Whrether foreign companies will be 
required to conform to these does not seem to be 
clearly settled.' 

§ 25. Bigrht of Eminent Domain. — The power to 

take land for public use, by virtue of the right of 
eminent domain, is distinctly a governmental power, 
and cannot be exercised by a corporation except by 
virtue of a grant of authority by the sovereign in 
whose jurisdiction the land lies.* But there seems 
to be no reason why such authority may not be 
granted to a foreign corporation which is permitted 
to exercise a public function requiring the use of 
land within the State as well as to a domestic com- 
pany.'^ Sometimes this privilege is conferred by 

^ Lehigh Valley Coal Co. v. Hamhlen, 23 Fed. Rep. 225, Compare 
Employers* Liability Assur. Corp. v. Employers' Liab. Ins. Co., 10 X. 
Y. Snpp. 845, 16 N. Y. Supp. 397. 

«For instance: Rev. Stat. N. Y. p. 1694, Laws 1877, ch. 211. 

' See Employers' Liab. Assur. Corp. v. Employers' Llab. Ins. Co., 16 
X. Y. Supp. 397, 10 X. Y. Supp. 845. 

* He Townsend, 39 X. Y. 171; Holbert v. St. Louis, etc. R. Co., 45 
Iowa, 23; Baltimore, etc. R. Co. v. Pittsburg, etc. R. Co., 17 W. Va. 
814, 864. 

*Se Townsend, 39 X. Y. 171; Gray v. St. Louis, etc. R. Co., 81 Mo. 
126; Be Marks, 6 X. Y. Sup. 105; Abbott v. Xew York, etc. R. Co., 
145 Mass. 450, 15 X. E. Rep. 91. 
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express grant to foreign companies/ and sometimes 
it passes under a statutory grant of power to corpo- 
rations generally, as where a law ^ving the right 
of eminent domain to **any company owning, op- 
erating or leasing a railroad operated by steam,'' 
was held broad enough to include foreign corpora- 
tions.' Such a grant may sometimes be implied. 
Thus, in Abbott v. New York, etc. R. Co.,' it was 
held that although the right of eminent domain, 
which had been granted to a domestic company, 
would not pass to a foreign company which by deed 
succeeds to its rights and powers without the legis- 
lative assent, yet, if for twenty years the State had 
dealt with the company on the assumption that it 
had succeeded to all the rights of its predecessor, 
had advanced it a large sum of money, and allowed 
it to mortgage the road and sell bonds in the mar- 
ket, a presumption of the assent of the legislature 
would prevail. And where, by statute, cities and 
towns were authorized to condemn and appropriate 
private property which should be necessary for the 
construction of water-works, and to confer the right 
by ordinance upon such corporations or persons as 
they should authorize to construct and operate the 
same,* it was held that an ordinance granting the 
power to a foreign corporation was not invalid.* A 
grant of the power, however, to ''corporations or- 
ganized under the laws of this State," by necessary 
implication infers a denial to foreign corporations.' 

1 Gray v. St. Louis, etc. R. Co., 81 Mo. 126, construing Rev. St. 1879, 
§790. 
« Be Marks, 6 N. Y. Sup. 105. 
s 145 Mass. 450, 15 N. £. Rep. 91. 

* Code Iowa, § 474. 

* Dodge V. Council Bluffe, 57 Iowa, 660. 

^ Holbert v. St. Louis, etc. R. Co., 45 Iowa, 23. 
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And cases involving the condemnation of lands are 
within the exclusive jurisdiction of the State courts 
and do not fall within the removal of causes acts/ 
As we shall see hereafter, a corporation resulting from 
the consolidation of companies created by different 
States becomes a domestic corporation in each of 
them, and the powers which each of its constituent 
companies was authorized to exercise in the partic- 
ular locality, descends to it. So, if its local prede- 
cessor had the right of eminent domain, the 
consolidated company will not be debarred from 
exercising it because it consists in part of a foreign 
company.' In Nebraska there is a constitutional 
prohibition against the exercise of the right of em- 
inent domain by any foreign railroad company until 
it shall have become a body-corporate under the 
laws of that State.' And it has been held that such 
a company will not be permitted to evade this pro- 
vision and do indirectly what it may not do directly 
and acquire a right of way through the agency of a 
domestic corporation.* 

§ 26. Liability for Torts. — For a tort committed 
within the State there is no doubt that a foreign 
corporation may be there sued if found within the 
State in the person of an oflBcer or agent upon whom 
process may be served.* 

1 Baltimore, etc. R. Co. t. Pittsburg, etc. R. Co., 17 W. Va. 814, 866. 
See also Trestery. Missouri Pacific Ry. Co., 23 Neb. 242, 36 N. W. Rep. 502. 

* Toledo, etc. R. Co. v. Dunlap, 47 Mich. 456, 464. 

» Const. Neb. art. 11, § 8. Sec State v. Scott, 22 Neb. 628, 36 N. W. 
Rep. 121; Trester v. Missouri Pacific Ry. Co., 23 Neb. 242, 36 N. W. 
Rep. 502; Koenig v. Chicago, etc. R. Co., 27 Neb. 699, 43 N. W. Rep. 
423. Compare Union Pacific Ry. Co. v. Burlington, etc. R. Co., 1 Mc- 
Crary, 452. 

* Koenig V. Chicago, etc. R. Co., 27 Neb. 699, 43 N. W. Rep. 423. 
Compare State v. Scott, 22 Neb. 628, 36 N. W. Rep. 121. 

» Gray v. Taper Sleeve Pulley Works, 16 Fed. Rep. 436. 
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§ 27. Officers of Foreigrn Companies. — A deduc- 
tion that has sometimes been made from the doctrine 
that a corporation has no extraterritorial existence, 
is that the functions and character of an officer of a 
corporation will not follow him beyond the limits of 
a State. ^ For instance, where the principal officer 
of a foreign corporation is in the State upon a mere 
casual visit and not engaged in the business of 
the companj^ it has been held that he cannot be 
served with process,* though if the company locate 
an office in another State, and its principal officer 
were to do business there, there could be no question 
as to his liabilitv to service. A distinction, must be 
observed, however, between the powers of officers and 
of agents. The latter, it has been very generally held, 
may represent their companies and transact their 
business in other States. Thus, while it was held 
that the office of * 'superintendent " of a California 
silver mining company could not, in a technical 
sense, exist in Nevada, yet a person who had been 
legally appointed to that position in California was 
entitled to represent the companj^ and act for it as 
its agent, and a mandamus would lie to place him 
in possession of its books, papers and property.' 
And in a recent New York case it has been held 
that, in the absence of proof of the terms ot contract 
between a foreign corporation and its resident treas- 
urer, he must be held to the same measure of lia- 
bility, and none other, as that imposed upon all 
classes of persons who are clothed with fiduciary 

1 McQueen v. Middletown Mfg. Co., 16 Johns. 5; Brobst v. Bank, 5 
Watts & S. 379; City Fire Ins. Co. v. Carrugi, 41 Ga. 660. 

2 City Fire Ins. Co. v. Carrugi, 41 Ga. 660; Newell v. Great Western 
R. Co., 19 Mich. 336; Galveston R. R. Co. v. Hook, 40 111. App. 647. 

« Curtis V. McCullough, 3 Xev. 202. 
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relations towards property in which others are bene- 
ficially interested.^ Without doubt, a non-resident 
may serve as the oflBcer of a foreign corporation if the 
stockholders see fit to select him to manage its af- 
fairs.' Whether the courts of the foreign jurisdic- 
tion Avill recognize his power and authority as an 
officer, as distinguished from an agent, is a different 
question. 

^ 28. liegrislation of Corporate Oomicile-— Inter- 
pretation. — In interpreting the charter of the for- 
eign company and the other legislation of the 
corporate domicile, the court will ordinarily be 
guided by the decisions of the courts of that State." 
Thus, the liability incurred by stockholders in a 
foreign company for corporate debts is to be de- 
termined by the law of the corporate domicile and 
not by the lex loci of the jurisdiction where tha 
contract with the company was made.* 

J New York, etc. R. Co. v. Dixon, 114 N. Y. 80, 21 N. E. Rep. lia. 

« Kerchner V. Gettys, 18 S. C. 521. 

« Grant v. Henry Clay Coal Co., 80 Pa. St. 208; Brown v. Phillips, 16* 
Iowa, 210. 

* Hutehins v. Xew England Coal & M. Co., 4 Allen, 580; Seymour v. 
Stnrgess, 26 X. Y. 134; Hodgson v. Cheever, 8 Mo. App. 318. 

(3) 
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CHAPTER II. 

« 

' STATUTES REGULATING FOREIGN COMPANIES. 

Article I. Constitutional Limitations of ttie Legislative Power to 

Regulate and Control. 

II. Statutes Prescribing Conditions upon which Foreign 

Companies may do Business. 

III. Failure of Foreign Companies to Comply with Statutory 

Conditions. 

IV. Statutes Limiting the Corporate Powers of Foreign Com- 

panies. 

V. Police Regulations. 

VI. Retaliatory Legislation. 

VII. Taxation of Foreign Corporations. 

§ 31. Introductory. — Most, if not all, the States 
have seen fit, in the exercise of sovereign power, to 
modify the common law rule of comity, and impose 
special conditions and regulations upon foreign cor- 
porations coming to do business in their respective 
jurisdictions. These statutes, while presenting a 
general similarity of purpose and method, disclose 
a wide variety of detail. It is not proposed to enter 
into a minute analysis of these laws, or to consider 
their distinctions and variations from each other. It 
will be sufficient for our present purpose, to examine 
the general principles upon which such legislation is 
based; to consider the limitations within which such 
laws have been held constitutional and valid; to 
note those salient features which are common to a 
number of the different systems; and, to a certain 
extent, to compare the construction which the 
courts of different States have put upon similar pro- 
visions. 
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Article I. — Constitutional Limitations of the 
Legislative Power to Regulate and Control. 



8BCTIOM. 

32. Citizenship. 

33. Same — ^Eqaal ^^Privileges and Immunities of Citizens.** 

34. ^'Eqnal Protection of the Laws.'' 

35. Same — ^Rataliatory Legislation. 
38. "Due Process of Law." 

37. "Obligation of Contracts." 

38. Interstate Commerce — ^Taxation. 

39. Same — Taxation of Business Within the State. 

40. Same— Taxation of Property Within the State. 

41. Same— "Office License." 

42. Same — ^Limitations upon Corporate Powers. 

43. Same — Other Regulations. 

44. Same — ^When the Business is not Commerce. 

45. Business Protected by Letters Patent. 



§ 32. Citizenship. — Before proceeding to discuss 
statutory regulations proper of foreign corporations, 
we must consider certain underlying principles of 
constitutional law, equally applicable to all of them; 
to ascertain the precise limitations upon the power 
of the State to regulate foreign companies and how 
far the legislative discretion is coatrolled by the 
provisions of the Federal constitution. 

Such statutes have been most vigorously and most 
frequently attacked as violating the constitutional 
provision that ''citizens of each State shall be en- 
titled to all privileges and immunities of citizens of 
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the several States/'^ because their effect is to dis- 
criminate between domestic and foreign corpora- 
tions. But it has been repeatedly decided that 
although, for the purposes of jurisdiction, corpora- 
tions are to be regarded as ''citizens" of the States 
by which they are created, within the meaning of 
that term as employed in the judiciary act,' the 
word as used in the constitution ''applies only to 
natural persons, members of the body-politic, owing 
allegiance to the State, not to artificial persons 
created by the legislature, and possessing only the 
attributes which the legislature has prescribed.'" 
"If the provision of the constitution," said Mr. 
Justice Field, in delivering the opinion of the court 
in the leading case of Paul v. Virginia,* "could be 
construed to secure to citizens of each State in other 
States the peculiar privileges conferred by their 
laws, an extraterritorial operation would be given 
to local legislation, utterly destructive of the inde- 
pendence and the harmony of the States. At the 
present day corporations are multiplied to an almost 
indefinite extent. There is scarcely a business pur- 
sued requiring the expenditure of large capital, or 
the union of large numbers that is not carried on 

1 Const. U. S. art. 4, § 2. 

« U. S. Rev. St. § 629. 

» Paul V. Virginia, 8 Wall. 168. See to the same effect Farmers', etc. 
Ins. Co. v. Harrah, 47 Ind. 236; Home Ins. Co. v. Davis, 29 Mich 238; 
Phoenix Ins. Co. v. Com., 5 Bush, 68, 96 Am. Dec. 331; Ducat v. Chi- 
cago, 48 III. 172, 95 Am. Dec. 529, affirmed, 10 Wall. 410; West. Un. Tel. 
Co. V. Mayer, 28 Ohio St. 522; Com. v. Milton, 12 B. Mon. 212, 54 Am. 
Dec. 522; Cincinnati Mut. H. Ins. Co. y. Rosenthal, 55 111. 85; State 
V. Lathrop, 10 La. An. 398; Tatem v. Wright, 23 N. J. L. 429; Liver- 
pool Ins. Co. V. Massachusetts, 10 Wall. 566; Slaughter v. Com., 13 
Gratt. 767 ; Warren Mfg. Co. v. ^tna Ins. Co., 2 Paine, 501 ; Pembina 
Mining Co. v. Pennsylvania, 125 U. S. 181 ; List v. Commonwealth 
118 Pa. St. 322; Insurance Co. v. New Orleans, 1 Wood, 85. 

4 8 Wall. 168, 181. 
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by corporations. It is not too much to say that the 
wealth and business of the country are to a great 
extent controlled by them. And if, when composed 
of citizens of one State, their corporate powers and 
franchises could be exercised in other States with- 
out restriction, it is easj'' to see that, with the ad- 
vantages thus possessed, the most important busi- 
ness of those States would soon pass into their 
hands. The principal business in every State would, 
in fact, be controlled by corporations created by 
other States. If the right asserted of the foreign 
corporation, when composed of citizens of one State, 
to transact business in other States, were even re- 
stricted to such business as the corporations of those 
States were authorized to transact, it would still 
follow that those States would be unable to limit 
the number of corporations doing business therein. 
They could not charter a company for any purpose 
however restricted, without at once opening the 
door to a flood of corporations from other States to 
engage in the same pursuits. They could not repel 
an intruding corporation, except on the condition 
of refusing incorporation for a similar purpose to 
their own citizens; and yet it might be of the highest 
public interest that the number of corporations in 
the State should be limited; that they should be 
required to give publicity to their transactions; to 
submit their affairs to the proper examination; to 
be subject to forfeiture of their corporate rights in 
case of mismanagement, and that their oflScers 
should be held to a strict accountability for the 
manner in which the business of the corporation is 
managed, and be liable to summary removal. 'It 
is impossible, upon any sound principle, to give 
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such a construction to the article in question,' a 
construction which would lead to results like these.'" 

^ 33. Same— Equal '^Priyileires and Imniiinities of 

Citizens." — In pursuance of these principles, it has 
been repeatedly held, that for a State to tax foreign 
companies upon such a plan or to such an extent as 
to discriminate in favor of its own corporations,* or 
to require foreign companies, before doing business 
within its jurisdiction, to file a certificate designat- 
ing their proposed place of business and an agent to 
receive service of process,' or to prohibit, under 
penalty of a fine, any agent of a foreign company from 
doing business within the State without first procur- 
ing a license,* to discriminate against foreign corpo- 
rations, by withholding from them and from other 
non-residents the right to maintain an action against 
another foreign corporation, except in certain speci- 
fied cases, as where the cause of action arose within 
the State, etc., although a domestic company may 
sue a foreign corporation for any cause of action, no 
matter where it arose,'' or to discriminate in favor 
of a domestic company bj'^ imposing a higher license- 
tax upon foreign companies than upon domestic com- 

1 Paul V. Virginia, 8 Wall. 168. 

« Com. V. Milton, 12 B. Mon. 212, 54 Am. Dec. 522; Western Union 
Tel. Co. V. Mayer, 28 Ohio St. 521 ; Phoenix Ins. Co. v. Com., 5 Bush, 
68, 96 Am. Dec. 331 ; Attorney General v. Bay State M. Co., 99 Mass. 
148; State v. Lathrop, 10 La. Ann. 398; State v. Fosdick, 21 La. Ann. 
434; Liverpool Lis. Co. v. Massachusetts, 10 Wall. 666; Slaughter y. 
Com., 13 Gratt. 767; People v. Thurber, 13 HI. 554; Western Union 
Tel. Co. V. Lieb, 76 111. 172. 

«Utley V. Clark-Gardner M. Co., 4 Colo. 369; Ware v. Hamilton- 
Brown Shoe Co., 92 Ala. 145, 9 South. Rep. 136. 

^ Slaughter v. Commonwealth, 13 Gratt. 767 ; Pembina Mining Co. v. 
Pennsylvania, 125 U. S. 181 ; Woodward v. Commonwealth, 7 S. W. 
Bep. 613. Compare Pierce v. People, 106 111. 11. 

« Bobinson v. Oceanic Steam Nav. Co., 112 N. Y. 315; Central R. Co. 
v. Georgia Construction, etc. Co., 32 S. C. 319. 
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panies engaged in a like business/ is not in viola- 
tion of the constitutional guaranty of equal priv- 
ileges and immunities to the citizens of the several 
States. 

§ 34. "Equal Protection of the Laws." — A State 

statute requiring a foreign corporation to procure a 
license by the payment of a license tax before it 
shall have an office within the State for the use of 
its officers, stockholders, agents or employees,* has 
been held by the Supreme Court of the United 
States not to be an infringement of the provision of 
the fourteenth amendment,' that **no State shall 
deny to any person within its jurisdiction the equal 
protection of the laws.''* Said Mr. Justice Field; in 
delivering the opinion: ^The inhibition of the 
amendment ♦ * ♦ was designed to prevent any 
person or class of persons from being singled out as a 
special object for discriminating and hostile legisla- 
tion. Under the designation of person there is no 
doubt that a private corporation is included. Such 
corporations are merely associations of individuals 
united for a special purpose and permitted to do 
business under a particular name and have a suc- 
cession of members without dissolution. As said 
by Chief Justice Marshall : The great object of a 
corporation is to bestow the character and proper- 
ties of individuality on a collective and changing 
body of men.''' The equal protection of the laws 
which these bodies may claim is only such as is ac- 
corded to similar associations within the jurisdic- 

1 Insurance Co. v. City of New Orleans, 1 Woods, 85. 

« Act Pa. June 7, 1879, § 16. 

* Const. U. S., Fourteenth Amendment, § 1. 

^ Pembina Mining Co. v. Pennsylvania, 125 U. S. 181, 188. 

« Providence Bank v. Billings, 4 Pet. 514, 562. 
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tion of the State. The plaintiff in error is not a 
corporation within the jurisdiction of Pennsylvania. 
The office it hires is within such jurisdiction, and, 
on condition that it paj'^s the required license tax, 
it can claim the same protection in the use of the 
office that any other corporation having a similar 
office may claim. It would then have the equal 
protection of the law so far as it had anything within 
the jurisdiction of the State, and the constitutional 
amendment requires nothing more. The State is 
not prohibited from discriminating in the privileges 
it may grant to foreign corporations as a condition 
of their doing business or hiring offices within its 
limits, provided, always, such discrimination does 
not interfere with any transaction by such corpora- 
tion of interstate and foreign commerce. It is not 
every corporation lawful in the State of its creation 
that other States may be willing to admit within 
their jurisdiction or consent that it have offices in 
them ; such, for example, as a corporation for lot- 
teries. And even where the business of a foreign 
corporation is not unlawful in other States, the lat- 
ter may wish to limit the number of such corpora- 
tions, or subject their business to such control as 
would be in accordance with the policy governing 
domestic corporations of a similar character. The 
States may, therefore, require for the admission 
within their limits of the corporations of other 
States, or of any number of them, such conditions 
as they may choose, without acting in conflict with 
the concluding provision of the first section of the 
fourteenth amendment."^ 



1 Citing Barbier v. Conolly, 113 U. S. 27; Soon Hiug v. Crowley, 118 
U. S. 703; Missouri v. Lewis, 101 U. S. 22, 30; Missouri Pac. R. Co. v. 
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§ 35. Same — Retaliatory Legrislation. — On the 

same reasoning, retaliatory legislation, whereby the 
State imposes upon the foreign company seeking to 
do business in its jurisdiction, burdens which are 
similar in kind and amount to those to which its 
own corporations are subject in the State of the for- 
eign company's creation, has been held valid. ^ 

§ 36. "Due Process of Law." — Since the power of 
foreign corporations to do business within the State 
is purely ex comitate, statutory provisions, either lim- 
iting this right or decreeing its forfeiture for failure 
to comply with prescribed regulations, cannot be 
regarded as depriving them of their property ** with- 
out due process of law.'' Thus, a statute prohibit- 
ing any foreign insurance company from entering 
into any contract with any other such company or 
its agents, ''the object or effect of which is to pre- 
vent open and free competition," and requiring 
it, as a condition precedent of the issue of a certifi- 
cate of authority to do business in the State, to file 
with the insurance commissioner its undertaking 
not to do so, and making it the duty of the com- 
missioner to revoke such certificate upon the viola- 
tion of such undertaking, was held not to infringe 
the constitutional provision.' So, a State statute 
requiring the agent of a foreign fire insurance com- 
pany, whenever a loss shall occur, to retain in his 
possession all moneys of the company until the loss 
is adjusted and paid, has been held not to be invalid 
as a taking of property without due process of law.' 

Humeg, 115 U. S. 512; Yick Wo v. Hopkins, 118 U. S. 356; Hayes v. 
Missouri, 120 U. S. 68. 

1 Philadelphia Fire Ass'n v. New York, 119 U. S. 110. 

« Hartford Fire Ins. Co. v. Raymond, 70 Mich. 485, 38 N. W. Rep. 474. 

» Phoenix Ins. Co. v. Bordett, 112 Ind. 204, 13 N. E. Rep. 705. 
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A provision in a State constitution, that *'all the 
courts shall be public, and every person for any in- 
jury that he may receive in his lands, goods, person 
or reputation, shall have a remedy by due course 
of law and justice," is not infringed by a statute 
limiting the right of non-residents or of a foreign 
corporation to maintain an action against another 
foreign corporation, to causes of action arising 
within the State. ^ 

§ 37. Obliiration of Contracts. — A statute limit- 
ing the right of non-residents to bring suits against 
a foreign corporation in the local courts cannot be 
regarded as impairing the obligation of the com- 
pany's contracts with its non-resident creditors, and 
enabling it to escape all liability to them by trans- 
ferring its assets to the State.* 

§ 38. Interstate Commerce — Taxation.— This is 

not the place for a discussion of the control of in- 
terstate commerce, and we have no occasion to ex- 
amine the reasoning or follow the steps by which 
the Supreme Court of the United States has reached 
the view now held by it on that subject. The 
result of its decisions may be stated to be that no 
State has the right to lay a tax on interstate com- 
merce in any form, whether by way of duties laid 
on transportation of the subjects of that commerce, 
or on the receipts derived from that transportation, 
or on the occupation or business of carrying it on ; 
and the reason is, that such taxation is a burden on 
that commerce, and amounts to a regulation of it, 
which belongs solely to Congress.' This ruling ap- 

1 Central R. Co. v. Georgia Construction, etc. Co., 32 S. C. 319. 
« Central R. Co. v. Georgia Construction, etc. Co., 32 S. C. 319. 
'Case of State Freight Tax, 15 Wall. 232; Pensacola Tel. Co. v. 
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plies equally, of course, to foreign corporations as to 
other instrumentalities engaged in such commerce. 

$ 39. Same — Taxation of Business Within the 

State. — But the mere fact that the business, in which 
the foreign company is engaged, consists to a great 
degree of interstate commerce, does not affect the 
power of the State to regulate and tax that portion 
of it which is conducted exclusively within its juris- 
diction.* In a case where the tax was imposed upon 
the privilege of carrying on the business of transpor- 
tation as an express company without distinguishing 
between its interstate business and that carried on 
exclusively within the State, the court enjoined the 
collection of the tax until a separation could be made 
between the interstate business and the purely local 
business, if such separation should be possible." 

§ 40. Same — Taxation of Property Within the 

State. — The exemption of interstate and foreign 
commerce from State regulation does not prevent 

* 

Western Union Tel. Co., 96 U. S. 1; Mobile v. Kimball, 102 U. S. 691; 
Western Union Tel. Co. v. Texas, 105 U. S. 460; Moran v. New Orleans, 
112 U. S. 69; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196; 
Brown v. Houston, 114 U. S. 622; Walling v. Michigan, 116 U. S. 446; 
Picard v. Pullman So. Car. Co., 117 U. 8. 34, 24 Am. & Eng. Ry. Cas. 
611 ; Wabash By. Co. v. Illinois, 118 U. S. 557, 26 Am. & Eng. Ry. Cas. 
1; Bobbins v. Shelby County Taxing Dist., 120 U. S. 489; Philadelphia, 
etc. S. S. Co. V. Pennsylvania, 122 U. S. 326; Western Union Tel. Co. 
V. Pendleton, 112 U. S. 347; Batterman v. Western Union Tel. Co., 127 
U. S. 411; Leloup v. Port of Mobile, 127 U. S. 640; Western Union Tel. 
Co. V. Board of Assessment, 132 U. S. 472; Leisy v. Hardin, 135 U. S. 
100; Lyng v. Michigan, 135 U. S. 161; Pullman's Car Co. 
V. Pennsylvania, 141 U. S. 18; Crutcher v. Kentucky, 141 U. 
8. 47; St. Louis v. Western Union Tel. Co., 39 Fed. Bep. 59. See, 
also, Erie By. Co. v. State, 31 N. J. Eq. 631, 86 Am. Dec. 226; State v. 
American Express Co., 7 Biss. 227. Contra: Western Union Tel. Co. 
V. Mayer, 28 Ohio St. 521; Woodward v. Commonwealth (Ky.), 7 S. W. 
Bep. 613, not reported officially. 

1 Pacific Express Co. v. Seibert, 142 U. S. 339, affirming 44 Fed. Bep. 
310; Maine v. Grand Trunk By. Co., 142 U. S. 217. 

* United States Express Co. v. Hemmingway, 39 Fed. Bep. 60. 
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the State from taxing the property, of those engaged 
in such commerce, located within the State as the 
property of other citizens is taxed/ Thus, in Western 
Union Tel. Co. v. Massachusetts,* the court sustained 
a tax imposed upon the Western Union Telegraph 
Company on account of the property owned and 
used by it within that State, the value of which is 
to be ascertained by comparing the length of its 
lines within the State with the length of the en- 
tire lines. 

§ 41. Same — "Office License/' — Where a com- 
pany incorporated under the laws of Colorado for 
the purpose of doing a general mining and milling 
business in that State, had an oflSce in Philadelphia 
''for the use of its officers, stockholders, agents, and 
employees,'' a tax levied on the corporation for an 
''office license" was held not to infringe the com- 
mercial clause of the constitution because it im- 
posed no prohibition upon the transportation into 
the State of the products of the corporation or upon 
their sale in the State, but simply exacted a license 
from the corporation for its office in the common- 
wealth.' Such a case is distinguished from the ex- 
action of a license for the privilege of doing busi- 
ness, whether levied upoh the company itself, as, 
for instance, a license tax upon telegraph companies,* 
or upon the company's agent, as where a ticket 
agent of a railroad company operating a road be- 
tween New York and Chicago was required to pay 

1 Railroad Co. v. Peniston, 18 Wall. 5; Marye v. Baltimore, etc. R. 
Co., 127 U. S. 117. Compare Telegraph Co. v. Texas, 106 U. S. 460. 

' 125 U. S. 530, followed in Massachusetts v. Western Union Tel. Co., 
141 U. S. 40. 

8 Pembina, etc. Go. v. Pennsylvania, 125 U. S. 181. 

< Leloup V. Port of Mobile, 127 U. S. 640. 
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a municipal license for the privilege of doing busi- 
ness in San Francisco/ both of which have been held 
void. It must be admitted, however, that the ground 
of distinction is not clear. It would seem that a tax 
upon the privilege of having an office, a place of 
business in the State could, in view of the practical 
necessity of such a location, be made a tax upon the 
privilege of doing business. 

§ 42. Same— Limitations upon Corporate Powers. 

— ^It has been said that a State cannot, in prescrib- 
ing conditions under which a foreign company may 
do business within its jurisdiction, impose limita- 
tions on its power to make contracts for carrying on 
commerce between the States, for that would be an 
invasion of the exclusive right of Congress^* Thus 
the provision of the Alabama constitution prohibit- 
ing foreign corporations from doing business in the 
State without having an agent and known place of 
business,' has been held not to apply to a sale, by a 
foreign company to a merchant within the State, of 
goods to be shipped into the State, since that would 
amount to a regulation of interstate commerce.* 

§43. Same — Other Begulations. — Upon exam- 
ination of the cases it will be found that the State 
legislation adjudged invalid as being a regulation 
of interstate commerce, imposed a tax upon some 
instrument or subject of commerce, or exacted a 
license fee from parties engaged in commercial pur- 
suits, or created an impediment to the free naviga- 
tion of public waters, or prescribed conditions in 

* McCall V. California, 136 U. S. 104, 10 Sup. Ct. Kep. 881. 

« Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct. Bep. 739. 

* Const. Ala. 1875, art. 14, § 4. 

* Ware y. Hamilton-Brown Shoe Co., 92 Ala. 146, 9 South. Rep. 136. 
Compare Singer Mfg. Co. v. Hardee, 4 N. M. 175, 16 Pac. Rep. 605. 
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accordance with which commerce in particular arti- 
cles or between particular places was required to be 
conducted. In all the cases the legislation con- 
demned operated directlj^ upon commerce, either 
by way of tax upon its business, license upon its 
pursuit in particular channels, or conditions for 
carrying it on. But there are other matters which 
are properly within the police power of the State, 
and as to which its action will be valid. Thus an 
act, requiring locomotive engineeers to undergo an 
examination and obtain a license before they were 
permitted to run trains, enacted to secure safety of 
persons and property of the public, was held to be 
valid even when applied to an engineer, four-fifths 
of whose regular run was outside the State.* And 
so also of a State statute, passed in the absence of 
any Federal law, prescribing a liability for a marine 
tort resulting in death.' These are police regula- 
tions; and upon the same ground the Supreme 
Court of Alabama applied the above mentioned pro- 
vision of the State constitution prohibiting foreign 
corporations from doing business in the State ^'with- 
out having at least one known place of business 
and an authorized agent therein, '*' even to a foreign 
telegraph company, saying that it was just as much 
a police regulation for the protection of the property 
interests of the citizens of the State as a law forbid- 
bing vagrancy among its inhabitants.* 

1 Smith y. Alabama, 124 U. S. 465. But see Williams y. Hintermeifl- 
ter, 26 Fed. Rep. 889 ; New Orleans P'k'ct. Co. y. James, 32 Fed. Kep. 21. 

« Sherlock v. Ailing, 93 U. S. 99. 

8 Const. Ala. 1875, art. 14, § 4. 

< American Union Tel. Co. y. Western Union Tel. Co., 67 Ala. 26. 
Compare Ware y. Hamilton-Brown Shoe Co., 92 Ala. 145, 9 South. Rep . 
136. 
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^ 44. Same — When the Business is not Com- 
merce. — ^If, however, the business regulated is not 
properly commerce, the mere fact that it is con- 
ducted between a foreign corporation or its agents 
and citizens of the State will not put it beyond the 
legislative control. Thus in Paul v. Virginia* it 
was held that the issuing, by a foreign corporation, 
of policies of insurance to citizens of the State, was 
not a part of the commerce between the States; that 
as such policies did not take effect — were not ex- 
ecuted contracts — until delivered by the insurer's 
agent; they must be considered as local transactions 
as much as the purchase and sale of goods by a cit- 
izen of another jurisdiction while within the State.' 

^ 45. Business Protected by liCttei's Patent.^- 

The fact that a foreign company is engaged in the 
manufacture and sale of an article protected by let- 
ters patent of the United States presents no reason 
why it may not be properly subjected to the ordi- 
nary conditions imposed by the State upon the ad- 
mission of fol'eign corporations. The power given 
to Congress by the constitution *'to promote the 
progress of science and the useful arts, by securing 
for limited times to authors and inventors the exclu- 
sive right to their respective writing and discover- 
ies,'" secures **to the author or inventor a right of 
property which, like every other species of property, 
must be used and Qnjoyed within each State ac- 
cording to the laws of such State. The power of 
Congress is only to ascertain and define the right of 

18 Wall. 168. 

* See to the same effect People v. Thurber, 13 Dl. 654 ; Liverpool Ins. 
Co. y. Massachusetts, 10 Wall. 566; List v. Commonwealth, 118 Pa. St. 
322; Philadelphia Fire Assn. v. New York, 119 U. S. 110. Compare 
Goodrel v. Kreichbaam, 70 Iowa, 362, 30 N. W. Rep. 872. 

» Const. U. S. art. 1, § 8. 
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property; it does not extend to regulating the use 
of it. That must be exchisively of local cognizance. 
If the author's book or print contains matter injuri- 
ous to public morals or peace, or if the inventor's 
machine or other production will have a pernicous 
effect upon the public health or safety, no doubt a 
competent authority remains within the State to 
restrain the use of the patent right.''* Thus, where 
the patentee of *'an improved burning oil," which 
had been condemned by the State inspector as '*un- 
safe for illuminating purposes," was convicted of 
selling it contrary to the State statute, it was held 
by the Supreme Court of the United States that no 
right conferred by the letters patent was infringed.* 
Nor, in an action of debt against a doctor for cer- 
tain penalities for practicing medicine in violation 
of a State statute, will the fact that the medicine 
administered by him was that for which letters 
patent had issued to his assignor be available as a 
defense. The object of the law authorizing patents 
for inventions '*was to encourage useful inventions 
and to hold forth, as inducement to the inventor, 
the exclusive use of his inventions for a limited 
period. The sole operation of the statute is to en- 
able him to prevent others from using the product 
of his labor except with his consent. But his own 
right of using is not enlarged or affected.'" Upon 
the principle underlying these decisions, there 
would seem to be no room to question the power of 



^ Chancellor Kent in Livingston v. Van Inqen, 9 Johns. 582. 

s Patterson v. Kentucky, 97 U. S. 501, affirming s. C, 11 Bush, 311, 21 
Am. Kep. 220. See also Webber v. Virginia, 103 U. S. 347 ; State v. 
Telephone Co., 36 Ohio St. 296, 38 Am. Rep. 583. 

« Jordan v. Overseers of Dayton, 4 Ohio, 294. See Vanini v. Paine, 1 
Harr. 65. 
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a State to regulate foreign corporations by a general 
law, uniform in its operations, notwithstanding the 
incidental fact that they may be engaged in manu- 
facturing and selling patented articles. As we 
have seen, a grant of a corporate franchise is a mat- 
ter that rests peculiarly in the legislative discretion, 
and while the State has no right to exclude the pat- 
ented article, there can be no doubt that a foreign 
company undertaking to deal in it can be legiti- 
mately required to comply with regulations imposed 
on all foreign companies alike. This question has 
been squarely presented and fully discussed only in 
the Indiana cases. That court, in Grover & Baker 
S. M. Co. V. Butler,* held that a statute requiring 
the agent of a foreign corporation to file a power of 
attorney with the county clerk could not be applied 
to a company manufacturing and selling an article 
protected by letters patent.' But afterwards, foUow- 

1 53 Ind. 454, 21 Am. Bep. 200, followed by Walter A. Wood M. Mach. 
Co. V. Caldwell, 64 Ind. 270, 23 Am. Rep. 641; Shook v. Singer Mfg. 
Co., 61 Ind. 520; Domestic S. M., Co. v. Hatfield, 58 Ind. 187. 

^In this case the court cited in support of its position Ex parte Robin- 
son, 2 Biss. 309, and Helm v. First Nat. Bank, 43 Ind. 167, 13 Am. Rep. 
395. These cases, however, could afford no support to this decision. 
They arose under a State statute which interfered directly and avowedly 
with the sale of patent rights, providing that written obligations 
given therefor should contain the words ^^given for a patent right,'- 
and they held such legislation unconstitutional and void as an 
attempt to regulate and control the property in patent rights, a 
matter of which Congress has exclusive jurisdiction. The same con- 
clusion has been reached im a number of other cases : Hollida v. Hunt, 
70 ni. 109, 22 Am. Rep. 63; Cranson v. Smith, 37 Mich. 309, 16 Alb. L. 
J. 330; Woolen v. Banker, 6 Am. L. Rec. 236. But there is a w^ide 
difference between a State statute which encroaches on the domain of 
Congress by seeking to regulate patents and prescribe how patented 
privileges shall be transferred or disposed of, and one which prescribes 
conditions upon the corporate franchise of a foreign company may be 
exercised in its jurisdiction without reference to the merely incidental 
fact that such company deals in a patented article. Such a law is di- 

(4) 
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ing the subsequent decision of the Supreme Court 
of the United States in Patterson v. Kentucky,' 
above cited, it discredited this doctrine in Fry v. 
State* and, in Toledo Agri. Works v. Work,* where 
this issue was again presented, squarely overrules 
it. 

reeled not to the patent right, or the patented article, but to the legal 
character of the artificial body which seeks to do business within ite 
jurisdiction. See Domestic S. M. Co. v. Hatfield, 58 Ind. 187. 

1 97 U. S. 501. 

< 63 Ind. 552. 

< 70 Ind. 253. 
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63. Same— Payment of Loss— Requiring Agent to Hold Corporate 
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64. Same— Penalty for Delay in "Bad Faith." 

65. "Doing Business within the State" — Construction. 

66. Same — ^Isolated Transactions. 
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68. Same— Further Illustrations. 
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74. Requiring Foreign Company to Have a "Known Place of 

Business." 

§51. liicense of Foreigrn Company-— When the 
Oranting or Refusal is a Judicial Act. — One of the 

most usual regulations of foreign corporations is 



52 STATUTORY REGULATION. 

the statutory requirement that the company, 
seeking to do business in the State, shall first 
apply to a specified State officer for a license, with- 
out which its authority to act within the jurisdic- 
tion will not be recognized. Such licenses, too, 
are subject to revocation upon the happening of 
specified contingencies. It becomes manifestly im- 
portant to determine when the action of the State 
officers in granting, refusing or revoking such a 
license is ministerial or judicial. The solution of 
this question would seem necessarily to depend 
upon the language of the^ statute by which the of- 
ficers are authorized to act. Thus, where it was 
provided that the insurance commissioner might 
either in person or by representative, * 'whenever 
he shall deem it expedient to do so,*' to ' 'examine 
into the affairs'^ of any company doing business in 
the State, and that a permit to do business shall 
only be issued when the commissioner '*is satisfied 
with the capital, securities and investments'' of the 
company ; that the commissioner may revoke any 
certificate of authority to do business, if, after an 
examination conducted as he sees fit, or if, without 
such examination, ''he has reason to believe'' that 
the annual statement filed by the company is false, 
or if on a report made after examination it shall ap- 
pear to him "that the afiairs of the company are 
not in a sound condition," it was held that his duty 
was largely judicial, B.nd mandamus would not liie' to 
-control the exercise of .the judgment and discretion 
with which the law had invested him.' In Ten- 
nessee, under a statute. which provides that^when- 

1 state V. Carey (N. Dak.), 49;^. W. Rep. 164. See, also, I>weUing 
House Ins. Co. v. Wilder, 40 Kan. 561, 20 Pac. Rep. 265. 
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ever any insurance company shall have complied 
with all the requirements of this article [and among 
these requirements is to answer, to the satisfaction 
of the commissioner, such inquiries as may, in his 
judgment, be necessary to elicit a full exhibit of the 
company], and the commissioner is satisfied that 
the affairs of the company are in a sound condition, 
he shall issue certificates, authorizing such persons 
as such company may designate, to transact the 
business of the insurance for and in behalf of such 
company in this State, ^ the court held that the com- 
missioner was clearly vested with a discretion to 
grant and, under another section of the statute,* 
with a discretion to revoke the license of an insur- 
ance company upon certain circumstances appearing 
to his satisfaction ; that as his action was discre- 
tionary it was therefore judicial, and that no per- 
sonal liability attached therefor unless it was cor- 
rupt, and that a bill which failed to allege corruption 
was on that ground properly dismissed.' In State 
v. Benton,* where the State auditor, who was ex of- 
ficio insurance commissioner, was by statute vested 
with a powerless apparently discretionary, the court 
said that his duties were **of such a nature that 
mandamus ought not to issue to control his action, 
unless it is clear that there is a wilful disregard of 
duty on his part." 

§ 52. Same — When Purely Ministerial. — On the 

other hand, in State v. Fidelity, etc. Ins. Co.,* the 
Supreme Court of Minnesota held that the insurance 

• » Tenn. Code (M. & V.), §§ 2563, 2575. 

« Id. § 2572. 
- « State V. Thomas, 88 Tenn. (4 Pickle), 491, 12 S. W. Rep. 1034. 

-■25 Neb. 834, 41 N. W. Rep. 793. 

* 39 Itinn. 538, 41 N. W. Rep. 108. 
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commissioner of that State, in granting certificates 
or licenses to foreign corporations to do business 
there, acts in a ministerial capacity and not judi- 
cially. A reference to the statute* discloses the 
fact that the commissioner is directed, upon the 
compliance by the company with certain conditions, 
such as complete organization, filing its charter duly 
certified, as well as a stipulation as to service of 
process and a statement of the place where it is 
located, t^o issue to the company a certificate au- 
thorizing it to do business. He would seem to be 
vested with no discretion whatever.' But his power 
of withdrawing such authoritj" to do business, 
granted to life insurance companies, is much 
broader. Among other provisions he is authorized 
''to suspend the entire business of any company" 
within the State, ''whenever its assets appear to 
him insufficient to justify its continuance in busi- 
ness, by suspending or revoking the certificate 
granted by him.'' It may well be doubted whether 
the court would hold his action under this clause to 



1 Minn. Stat. 1891 (Kelly), § 2930. 

s See also Isle Royle Land Corp. v. Osmiin, 76 Mich. 162, 43 K. W. 
Rep. 14; Kansas Home Ins. Co. y. Wilder, 43 Kan. 731, 23 Pac. Rep. 
1061. In the lattei' case the statute formerly read: *'If the superin- 
tendent of insurance shall find upon such examination that the solvency 
of the company has been impaired, ^^ etc., he may suspend or revoke 
the certificate of authority. Laws Kansas, 1885, ch. 132, § 24. The 
court held that his action under this section involved the exercise of 
ofiicial judgment and discretion, and could not be controlled or di- 
rected by mandamus. Subsequently the statute was amended so as to 
read: ^*'J(f the solvency of sttch company has been impaired^'''' etc., the 
superintendent of insurance shall suspend or revoke the certificate. 
Laws Kansas, 1889, ch. 159. Under this section it was held that the 
action of the superintendent of insurance in granting, revoking or re- 
fusing a certificate of authority was not fi^al, but that the courts could 
inquire into and control the exercise of his ofiice in that respect. Kan- 
sas Home Ins. Co. v. Wilder, supra. 
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be purely ministerial and a proper subject for con- 
trol by mandamus. 

^ 58. Same — ^Foreisrn Company must Qualify Un- 
der the Statute. — Though the foreign company ap- 
plying for admission to the State may be a legal 
corporation in the State of its domicile, yet if it is 
s(i organized that it is unable, under the terms of 
its charter, to comply with the requirements of the 
statute, a license will not be granted to it. Thus, 
under a statute,* providing that no foreign insur- 
ance company shall do business in the State unless 
it has "at least $200,000 paid up cash capital," a 
purely mutual fire insurance company cannot be 
licensed, although it may have the required amount 
in cash assets invested as provided by the statute.' 
And where it was provided that the foreign com- 
pany should "comply with the requirements of the 
general insurance laws of the State,"* and there was 
no provision for any except two kinds of insurance 
corporations, viz: joint-stock companies and com- 
panies organized on the mutual plan, it was held 
that a mandamus would not lie to compel the issue 
of a license to a foreign company which belonged 
to neither the one class nor the other, although 
legally organized under the laws of its own State.* 
A statute providing for the creation of corporations 
for mining, smelting and manufacturing iron, cop- 
per, silver, mineral and other ores, which enacts 

1 Acts Tenn. 1875, ©h. 109, and Acts 1887, ch. 187. 

« Mutual F. Ins. Co. v. House, 89 Tenn. (5 Pickle) 438, 14 S. W. Rep. 
927. See also Granite State Mut. Aid Assn. y. Porter, 68 Vt. 681. Com- 
pare Williams v. Cheney, 3 Gray, 216; Liverpool Ins. Co. v. Massachu- 
setts, 10 Wall. 566. Compare Rensenhouse v. Seeley, 72 Mich. 603, 40 
N. W. Rep. 765. 

« Act ni. May 31, 1879, Starr & C. 1330. 

< Mutual F. Ins. Co. v. Surgett, 120 ni. 36, 11 N. E. Rep. 410. 
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that * 'foreign corporations organized for the pur- 
poses contemplated by the act, upon filing copies of 
their charter or articles of incorporation," shall en- 
joy all the rights and privileges and be subject to 
all the restrictions and liabilities of domestic com- 
panies,* was held not to authorize the admission of 
a foreign ''land corporation*' whose powers are that 
of a colonizing and general trading company, in^ 
eluding expressly the development of '.'mineral, 
agricultural, grazing and other resources.'" 

§ 54. Same — ^Kot Exclusive of Other Forms of 

Taxation. — Although the license is frequently made 
the means of levying a tax on the foreign company, 
its primary purpose is the protection of the public 
by the regulation of the business in which the com- 
pany is engaged, and there is nothing inconsistent in 
the levy of other taxes in addition to the license. 
So a statute requiring a license, as a condition prec- 
edent, to do business within the State has been held 
not to be repealed by implication by statutes pro- 
viding for the payment annually of a fixed s,um "as 
a tax for the privilege of doing business in the 
State. '*' 

^ 55. Same — ^Presumption as to the Regularity of 

its Issue. — Where, under the statute, it is obligatory 
upon the foreign company to file a copy of its by- 
laws with the secretary of State, as a condition 
precedent to the issue of the license, and the court 
finds that the license was in fact issued, but is un- 
able to find from the evidence that the by-laws had 

1 How. Mich, stats, ch. 123, § 23. 

« Isle Royals, etc. Corp. v. Osmun, 76 Mich. 162, 43 N. W. Rep. 14. 

8 Woodward v. Com. (Ky.) 7 S. W. Rep. 613, not reported officially. 
See also Leavenworth v. Booth, 15 Kan. 627 ; Commonwealth v. Milton, 
12 B. Mon. 212. 
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ever been filed, and no copy of them can be found 
in the secretary of State's office, the court will apply 
the rule that acts which purport to have been done 
by pnblic officers in their official capacity, and 
within the scope of their duty, will be taken to have 
been regular and in accordance with their author- 
ity, and presume that the by-laws were duly filed/ 

§ 66. liOSt liicense — ^Parol Evidence. — If the law 

provides for the recording of the license, probably a 
certified copy of a lost license would be required to 
establish the fact of its issue; but in the absence of 
such a provision it was held competent to show the 
issue of the license and its loss by parol.' 

§ 57. Filing a Copy of the Charter or Articles of 

Association. — One of the most frequent regulations 
to which foreign corporations are subjected is a 
provision that, before undertaking to do business 
within the State, it shall file with the secretary of 
State or other proper State officer a copy of its 
charter or certificate of incorporation duly authen- 
ticated. The purpose of this enactment evidently 
is to prevent sham organizations from another ju- 
risdiction from usurping the corporate privilege and 
franchise within the State, and to afford persons 
dealing with a foreign company the means of as- 
certaining the nature and character of its organiza- 
tion, the amount of its capital, to what extent paid 
up, and the liability of its stockholders; in other 
words, to make it practicable for him to ascertain 
those facts concerning the legal status of the for- 
eign company, of which he would be presumed to 
have notice in dealing with a domestic corporation. 

» Lycoming F. Ins. Co. v. Wright, 60 Vt. 515, 12 Atl. Rep. 103. 
« Lycoming F. Ins. Co. v. Wright, 60 Vt. 515, 12 Atl. Rep. 103. 
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Consequently such statutes are not to be subjected 
to a strict construction as prescribing conditions 
upon which the power to act in a corporate capacity 
is granted. A substantial compliance with the 
statute that will effect the purpose aimed at will 
be heldj sufficient/ Thus, where the statute re- 
quired the filing of a statement showing the full 
name of every member of the company and his 
proper place of residence, it was held that a state- 
ment showing that the business of the company 
was managed and its property and effecte owned by 
five trustees, the names of four of whom and their 
respective places of residence were given; and it is 
further stated that there is one vacancy; and that 
the persons interested as cestuis que trustent are the 
stockholders of said company who change from day 
to day and of whom it is impossible to make an ac- 
curate statement, owing to the frequency of such 
changes, '* was entirely sufficient; that the names 
and residences of the stockholders on a given day, 
if stated, would answer no beneficial purpose, as 
they were constantly changing and would only be 
calculated to mislead, should it be attempted to in- 
clude them all in a suit; that the purpose of the 
statute was answered by the statement made.' * And 
so, where a territorial statute required foreign com- 
panies to ''file for record with the secretary of the 
territory, and also with the recorder of the county 
in which they are carrying on business, the charter 
or certificate, duly authenticated, or a copy of said 
charter or certificate of incorporation, '* without 
specifying in what way the copy shall be authenti- 

1 Barney v. Daniels, 32 Ind. 19; Hammer v. Gai-fleld M. Co., 130 U, 
S. 291. 
« Barney v. Daniels, 32 Ind. 19. 
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cated, it was held that authentication by the certifi- 
cate under the seal of his ofl&ce, of the public 
oflBcer charged with the custody of the original, 
under the law of the company's creation was suffi- 
cient/ 

§ 58. Same. — Under a statute providing that no 
agent of a foreign insurance company should take 
risks or transact any business of insurance without 
first producing a certificate of the State auditor, 
which could only be obtained by filing with him a 
statement under oath of the president or secretary 
of the insurance company setting out, as the four- 
teenth of numerous items concerning the organiza- 
tion, capital, etc., of the company, '*the act of in- 
corporation of such company,'' and that the certifi- 
cate and a certified copy of the statement on which 
it was procured shall be filed by the agent in the 
office of the clerk of the Circuit Court of the county 
where the agency was established, to be carefully 
preserved for public inspection by the clerk,' it was 
held that where the certificate was granted by the 
auditor upon a statement in which item 14 was 
blank, the copy of the act of incorporation being 
separately furnished to the auditor, there was a 
sufficient compliance with the statute, although no 
copy of the acts of incorporation accompanied the 
copy of the statement furnished by the State auditor 
to be filed in the clerk's office.* Under another 
provision of the same statute requiring the agent to 
file with the circuit clerk renewals of such certificate 
and copy of the statement, at any time during the 

1 Hammer y. Garfield M. Co., 130 U. S. 291. 
s Act Ind. Dec. 21, 1865; 1 Rev. Stat. 1876, p. 694. 
' American Ins. Co. v. Butler, 70 Ind. 1 ; American Ins. Co. v. Pres- 
«eU, 78 Ind. 442. 
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months of January and July, respectively, of each/ 
succeeding year, it was held that he might validly 
transact insurance business during the whole of such 
months, though the renewals were not filed until 
the last day thereof/ 

^ 59. Appointment of Agent to Receive Seryice of 

Process. — One of the most obvious troubles result- 
ing from the admission of foreign corporations to 
transact business within the State, is the difficulty 
of vesting the local courts with jurisdiction of suits 
brought by citizens of the State against such com- 
panies, of obtaining service of process upon them, 
in view of the fact that they are ordinarily repre- 
sented by local agents of limited powers. The ex- 
act character and extent of this difficultv and the 
various means which have been adopted to deal 
with it will be more appropriately discussed in a. 
subsequent chapter. 

It will be sufficient for present purposes to, call 
attention to a certain class of statutes which have 
been very generally enacted, making the appoint- 
ment by the company of an agent within the juris- 
diction to receive service of process, a condition of 
the privilege of *' doing business'' within the juris- 
diction.* 

^ 60. Insurance Companies-^Deposit to Secure 

Poiicy-Holders. — A very usual condition to the ad- 
mission of a foreign insurance company to do busi- 
ness in the State, is the requirement of a deposit of 

1 American Ins. Co. v. Pettijohn, 62 Ind. 882. 

^ See Gibson v. Mannfacturers' F. & M. Ins. Co., 144 Mass. 81, 10 N. E 
Rep. 729; Liblong v. Kansas F. Ins. Co., 82 Pa. St. 413; Thayer v 
Tyler, 10 Gray, 164; Gland v. Agriculfttral Ins. Co., 69 Md. ^48, 14 Atl.. 
Kep. 669; Rehm v. German Ins. & SaV. Inst., 125 Ind. 136, 25 N. E. 
Rep. 173; Utley v. Clark-Gardner L. M." Co., 4 Colo. 369. 
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securities for the benefit 'and security of its policy- 
holders. Sometimes the deposit is required to be 
paade with an ojfficer of the local State government, 
and sometimes with an officer of the State of the 
corporate domicile. In either case the assets de- 
posited become impressed with the character of a 
trust fund. Thus, where the State treasurer was 
authorized to receive such deposits on behalf of any 
domestic company in pursuance of the statutes of 
foreign States requiring such a deposit as a pre- 
requisite of a license to do business within its limits, 
it was held upon the insolvency of such a company 
that the treasurer held such securities as a trustee 
for the policy-holders, and would not be required 
to surrender them to a receiver of the company, but 
would hold them for distribution to the benefici- 
aries under the law of trusts.* And under the New 
York statute requiring the deposit of * 'not less than 
$200,000' ' of bonds, etc., with the superintendent 
of insurance as a condition of doing business in 
that State, it was held that where an English com- 
pany deposited with him securities amounting to 
over $700,000, the whole sum became impressed 
with the character of a trust fund and no part of it 
could be subsequehtlj'' withdrawn by the company 
although entirely solvent; that the courts would 
not interfere with its custody and administration 
otherwise than in accordance with the trust created 
by the statute.' 

^ 61. Same — Construction. — Where the statute 

provides for a deposit ''with the State treasurer of 
this State, or with the chief financial officer, or 

1 Cooke V. Warner, 56 Conn. 234, 14 Atl. Rep. 798. 
« Lancashire Ins. Co. v. Maxwell, 131 K. Y. 286, 30 N. E. Rep. 192; 
affirming 61 Hun, 360, 16 N. Y. Supp. 53. 



62 STATUTORY REGULATIOIT. 

commissioner of insurance in the State where such 
company or association is organized/' it was held 
that a British or other foreign corporation could not 
be regarded as '^organized" in the State of New 
York because it had there made the deposit of se- 
curities required by the law of that State and 
thereby obtained authority to do business there; 
such company could only comply with the statute 
by making the required deposit with the State 
treasurer/ 

§ 62. Same — ^Liability for Acts of Corporate 

Agents. — In Vermont, fire insurance companies 
are prohibited from taking risks, unless they are re- 
sponsible, by the laws of the State of their creation^ 
or by their acts of incorporation, or by a proviso to 
that effect in their policies of insurance, for the acts 
and neglect of their agents, as between the com- 
panies and the insured or applicants for insurance.' 
Under this provision, the court held that it was not 
necessary to show a positive statutory enactment of 
the foreign State; that it was suflBcient if it ap- 
peared that the company was liable for the acts of 
the agent under the common law of the corporate 
domicile, that the act was declaratory of the com- 
mon law and was intended to prevent companies 
from attempting to abrogate its rules by inserting 
a clause in their policies or by-laws, that an agent 
taking an application for insurance should be 
deemed the agent of the assured and not of the 
company.' 

^ Employers- Liab. Assur. Co. v. Commr. of Insurance, 64 Mich. 614, 31 
N. W. Rep. 642. 
« Rev. L. Vt. §§ 3610, 3618. 
» Lycoming F. Ins. Co. v. Wrigbt, 60 Vt. 615, 12 Atl. Rep. 103. 
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^ 63. Same— -Payment of liOss— Requiring Agent 
to Hold Corporate Moneys. — In Indiana a statute 
prescribing conditions upon which a foreign insur- 
ance company may do business within the State, 
and requiring the agent to retain all the money of 
the company which comes to his hands after he has 
received notice of a loss, until it is paid^ has beeh 
held a valid exercise of the power of regulation." 

§ 64. Same — ^Penalty for Delay in ''Bad Faith.'* 

— In Georgia it is provided that by the refusal in 
bad faith to pay a loss within sixty days after de- 
mand by the policy-holder, the company makes it- 
self liable in damages for an amount not more than 
twenty-five per cent, of the loss and a reasonable 
attorney *s fee.' As might be expected the interpre- 
tation of the words ''bad faith" has been a fruitful 
source of controversy. The statute, of course, was 
not intended to prevent the company from withhold- 
ing payment when it has, or has good reason to 
believe that it has, a valid legal defense to the 
demand. So, where in an action on a life policy ^ 
which by its terms was to be void in case of death by 
suicide, the evidence disclosed the fact that the 
insured died by his own hand, a verdict for such 
damages was set aside as unsupported by the evi- 
dence.* And so, where the difference between the 
parties was as to the construction of the con- 
tract, and presented a question about which the 
highest courts of the country have differed.* But 
where the company had expressed satisfaction 

i Kev. St. Ind. 1881, § 3768. 

> Phoenix Ins. Co. v. Burdett, 112 Ind. 204, 13 N. £. Rep. 705. 

» Code Ga. § 2850. 

^ Merritt ▼. Cotton States L. Ins. Co., 55 Ga. 103., 

* Northwestern Mut. L. Ins. Co. ▼. Ross, 63 Ga. 199. 
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with the proofs of death furnished (although 
these disclosed" the fact that the insured had 
gone into the torrid zone in violation of the 
contract), and had promised to pay the loss when 
an administrator should be appointed, but after 
that was done had withheld payment, alleging that 
it had been notified by one claiming to be a credit- 
or not to pay over the money to the administra- 
trix, which as it appeared was a mere pretext upon 
which it did not rely when sued, but instead set up 
the very defenses of which it had been informed 
and which it had abandoned, the court held that 
bad faith was sufficiently shown and sustained a 
verdict for damages\ And so, too, where it appeared 
that the defendant had put oflF payment of the pol- 
icy on the pretext of wanting to investigate the 
matter, but made no effort to investigate or ascer- 
tain facts to sustain a defense, and after the com- 
mencement of the action offered to settle by paying 
the face of the policy.' Such liability for damages 
of course depends upon the facts of a demand and 
refusal sixty days before suit brought, which must 
be plainly averred.' 

§ 65. "Doing Business Within the State" — Con- 
struction. — The prohibition of all these statutes is 
against the foreign company's **doing business" in 
the State, and it becomes in many cases an important 
matter to determine what, in legal contemplation, 
is ''doing business.'' Where contracts are made 
and are to be performed by the foreign company 

1 Cotton States L. Ins. Co. v. Edwards, 74 Ga. 220. See also Water- 
town Fire Ins. Co. v. Grehan, 74 Ga. 642. 
« Hull V. Ala. Gold L. Ins. Co., 79 Ga. 93, 3 S. E. Rep. 903. 
^ Lester v. Piedmont, etc. L. Ins. Co., 55 Ga. 475. 
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beyond the limits of the State, there seems to be no 
room for doubt that the State has no jurisdiction 
to control such transactions. As expressed by 
G&ESHAM, J., in Lamb v. Bowser/ the legislature 
has no power "to declare that the citizens of a State 
shall not be allowed to make such contracts as they 
please out of the State for the insurance of their 
property, whether it be within or without the 
State,"* and he there held that the issue of a policy 
of insurance in one State upon property located in 
another does not constitute '*doing business" within 
the latter. But where an application for life in- 
surance in a Pennsylvania company, was taken by 
an agent in Indiana and forwarded to the home 
oflRce in Philadelphia, and upon the receipt of the 
policy issued thereon the agent delivers it to the 
assured and receives from him the first payment of 
premium, the contract is consummated in Indiana, 
and in absence of a compliance with the statute the 
contract of the insured to pay assessments cannot be 
inforced in that State.' And the Georgia statute au- 
thorizing a verdict for damages, for a refusal in 
'*bad faith" to pay a policy within sixty days after 
the loss,* has been held applicable to a contract of 

• 1 7 Bias. 316, 318. 

' See to the same effect Marine Ins. Co. v. St. Louis, etc. R. Co., 41 
Fed. Bep. 643, 653; Huntley v. Merrill, 32 Barb. 626; Eureka Ins. Co. 
▼. Parks, 1 Gin. Sup. Ct. 574; Hyde v. Goodnow, 3 N. Y. 266; People 
T. Imlay, 20 Barb 68; Columbia F. Ins. Co. v. Kinyon, 37 N. J. L. 33; 
Commonwealth v. Biddle, 139 Pa. St. 605. Compare Employers^ Liab. 
Asaur. Corp. v. Employers^ Liab. Ins. Co., 61 Hun, 552; Hull y. Ala- 
bama Gold L. Ins. Co., 79 Ga. 93. 

' Wiestling y. Warthin, 1 Ind. App. 217, 27 N. E. Rep. 576. See to the 
isame effect Berry y. Knights' F. & M. L. I. Co., 46 Fed. Rep. 439; Ford 
T. Buckeye Ins. Co., 6 Bush (Ky.), 133; Northwestern Mut. L. Ins. Co. 
T. Elliott, 7 Sawy. 17, 5 Fed. Rep. 225. 

« Code Ga. § 2850. 

(5) 
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insurance by a foreign company doing business in 
the State although the particular policy sued on 
was executed and delivered in the State of the cor- 
porate domicile, where the laws impose no such 
liability, and was therefore a contract of that State 
and not of Georgia/ 

§ 66. Same — ^Isolated Transactions. — A foreign 

corporation does not, by doing a single isolated act 
of business within the State, with no purpose 
of doing any other acts there, come within the 
provisions of a statute requiring foreign com- 
panies to comply with specified conditions before 
they are permitted to do business in the State.' So 
held where an Ohio corporation contracted in Colo- 
rado to sell to defendants, who were citizens of that 
State, a steam engine and deliver it on board the 
cars at Mount Vernon, in Ohio.' Nor can selling 
goods by a foreign company, through its traveling 
agents, to be shipped into the State be regarded as 
doing business;* nor soliciting subscriptions to a 
newspaper published by a company in another 
State, and collecting the money therefor.* 

§ 67. Same — Further Illustrations. — Under a 

statute which provided that ''persons acting as 
agents for foreign corporations for a special or tem- 
porary purpose, or for purposes not within the ordi- 
nary business of such corporation ,' ' * should not be 



» Travelers' In*. Co. v. Sheppard, 85 Ga. 751, 12 S. E. Rep. 18. 

«Coopei- Mlg. Co. V. Ferguson, 113 U. S. 727, 5 Sup. Ct. Rep. 739; 
Ware t. Hamilton-Brown Shoe Co., 92 Ala. 145, 9 South. Rep. 136; 
Tabor v. Goss & Phillips Mfg. Co., 11 Colo. 419. See also Charter Oak 
L. Ins. Co. V. Sawyer, 44 Wis. 387. 

» Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct. Rep. 739. 

4 Ware v. Hamilton-Brown Shoe Co., 92 Ala. 145, 9 South. Rep. 136. 

* Beard y. Union & American Pub. Co., 71 Ala. 60. 

• Act Ind. June 17, 1862, 1 G. & H. 272. 
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required tb comply with the prescribed conditions 
for doing business in the State, it was held that 
taking a premium note for a policy in a mutual in- 
surance company was not a ''special or temporary 
purpose/' but was "within the ordinary business of 
such corporation; '* that it was indeed their princi- 
pal business, and that such a note, taken without 
compliance with the statute, was void.* And in an 
action on premium notes, where it appeared that 
the president of the pompany was at the office of the 
agent soliciting business, that the defendants, the 
makers of the notes, were invited by the agent to 
go there and meet him; that the application for 
insurance was made by the defendants to the agents, 
and that he suggested the company with which it 
should be effected; that he had a sign bearing the 
name of the company put up in his office; that ho 
informed the applicants what the rates of insurance 
would be; that he received and forwarded applica- 
tions, and received and returned policies; that he 
was paid for all his services by the company, and 
that the notes for the premium were sent him in 
blank, and filled up and executed in his office when 
the policies were delivered, it was held that he was 
not a mere agent to receive and forward papers, but 
was an agent employed to solicit and procure busi- 
ness for the insurance company, and to transact it 
for them within this State, although the agent tes- 
tifies that he did not consider himself as the agent 
of the company, and that he was not their agent.* 

§ 68. Same — Farther Illustrations. — A singla 

purchase of machinery within the State by a foreign 



> Lamb v. Lamb, 13 Nat. B. Reg. 17. 
* Roche v. Ladd, 1 Allen, 486. 
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mining corporation to be transported to and set up 
within the State of its domicile is not doing business 
within the inhibition of the statute;* nor is the fre- 
quent purchase of raw material within the State by 
a foreign manufacturing company;" nor the owner- 
ship by a foreign corporation of shares of stock in a 
domestic company or limited partnership;* nor the 
renting of telephone instruments to domestic cor- 
porations, who owned the telephone poles, wires, 
etc., and the licensing them to conduct a telephone 
business by a foreign telphone company having no 
office or place of business in the State, the contracts 
all being made and the rent and royalties payable 
at the home office in another State.* And where a 
foreign trust company invested in the securities of 
a Montana railroad corporation, and it did not ap- 
pear that the company was engaged in any other 
transactions in the territory, the court held that it 
could not be regarded as ''doing business."* Where a 
foreign co-oporative organization of farmers designed 
to act as their agent in the sale of canned goods put 
up by them, had members within the State and re- 
ceived goods for them to be sold, it was held not 
to be doing business within the statute.* But the 
maintaining a location and place of business, and 
an agent with funds to conduct its operations by a 
foreign manufacturing company for the purpose of 

1 Colorado I. Works v. Sierra Grande M. Co., 15 Colo. 499, 25 Pac. 
Rep. 325. See also Graham v. Hendricks, 22 La. Ann. 523. 
> Commonwealth v. Standard Oil Co., 101 Pa. St. 119. 
« Commonwealth v. Standard Oil Co., 101 Pa. St. 119. 

* Commonwealth v. American Bell Tel. Co., 129 Pa. St. 217, 18 Atl. 
Bep. 122, 24 W. N. C. 187 ; People v. American Bell Tel. Co., 117 N. Y. 
241, 22 N. E. Rep. 1057. 

< Gilchrist y. Helena, etc. R. Co., 47 Fed. Rep. 593. 

• Kilgore v. Smith, 122 Pa. St. 48, 15 Atl. Rep. 698. 
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selling its product, is *'doing business'' so as to sub- 
ject it to local taxation.* And so is the owner- 
ship by a foreign company of interests in do- 
mestic individual partnerships, engaged in the 
same business.' 

^ 69. Same — Lending: Money. — But it has been 

held in Alabama that even the single act of making 
one loan of money and taking a mortgage to secure 
it, by a foreign company engaged in the busi- 
ness of lending money on mortgages, is **doing 
business" within the provision of the constitution' 
prohibiting foreign corporations from doing any 
business in the State without having at least one 
known place of business and an authorized agent. ^ 
And where the mortgage recites that it is **made*^ 
and the acknowledgment is taken in Alabama, it 
is prima fade shown that the loan of money and 
the taking of security by mortgage was transacted 
in that State, though the loan was made payable in 
another State.* But where a contract for a loan on 
the security of a mortgage of property in Louisiana 
was made at Vicksburg, Mississippi, the notes were 
dated at Vicksburg and payable at San Antonio, 
Texas, where the company had its principal office, 

1 Southern Cotton Oil Co. v. Wemple, 44 Fed. Rep. 24; People v. 
Wemple, 131 N. Y. 64, affirming 61 Hun, 83, 15 N. Y. Supp. 446. Com- 
pare People V. Hoen Sliver M. Co., 106 X. Y. 76, 11 N. E. Rep. 155; 
People V. Equitable Trust Co., 96 N. Y. 387. 

* Commonwealth v. Standard Oil Co., 101 Pa. St. 119. 

> Const. Ala. art. 14, § 4. 

< Farrior v. New England Mtge. Secy. Co., 88 Ala. 275, 7 South. Rep. 
300; Mullens v. American Freehold L. & Mtge. Co., 88Ala. 280, 7 
South. Rep. 201 ; Christian v. American Freehold L. & Mtge. Co., 89 
Ala. 198, 7 South. Rep. 427 ; Ginn v. New England Mtge. Co., 92 
Ala. 136, 8 South. Rep. 388. Compare Charter Oak L. Ins. Co. v. Saw- 
jer, 44 Wis. 387. 

» Farrior v. New England Mtge. Secy. Co., 88 Ala. 276, 7 South. Rep. 
200. 
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the mortgage, though executed in Louisiana, only 
ripened into a contract by its acceptance by the 
mortgagee at Vicksburg. The court held that this 
was not '* transacting business" within the State, 
within a constitutional prohibition * against any 
foreign corporation's doing business in the State 
** without having one or more known places of busi- 
ness and an authorized agent or agents in the State 
upon whom process may be served.'" 

§ 70. Same— Appointment of Agrents. — The ap- 
pointment of local agents, though necessary for the 
business for which the company was created, cannot 
be regarded as ''doing business" within a statute 
providing that the agents of a foreign corporation 
before entering upon the business of the company 
shall file evidence of authority with the clerks of 
counties in which it proposed to do business.* In 
an action by such company against an agent so ap- 
pointed, a demurrer to the petition on the ground 
that the appointing agent failed to file his authority 
before appointing the defendant..* 

^71. Same— -Soliciting: Subscription to the Capital 

Stock. — In Pay son v. Withers* the Federal Circuit 
Court for the District of Indiana, held that solicit- 
ing subscriptions by the agent of an Illinois insur- 
ance company in Indiana was not doing business 
within the statute, and that the plea of a stock- 
holder, in an action by a corporate creditor to en- 
force his liability on his stock, that his contract of 

1 Const. La. art. 236. 

^ Reeves v. Harper, 43 La. Ann. 516, 9 South. Rep. 104. See also 
Scruggs V. Scottish -American Mtge. Co., 54 Ark. 666. 16 S. W. Rep. 
563. 

s Rev. St. Ind. 1881, §§ 3022, 3023. 

* D. S. Morgan & Co. v. White, 101 Ind. 413. 

« 5 Biss. 272. 
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subscription was invalid, for the reason that the 
agent had not complied with the statute^ prescribing 
conditions upon which foreign corporations were 
permitted to do business in the State, set up no de- 
fense. 

§ 72. Same — ^Bringring: Suit is not ''Doing: Busi- 
ness." — Though the foreign company may have no 
right to do business within the State because it has 
failed to comply with the conditions of the statute, 
it has been held that that fact will not affect its 
right to maintain a suit, on the ground that a suit 
is not doing business within the statute.' Thus a 
Wisconsin company which accepted notes made in 
Dakota for goods sold and delivered in Wisconsin, 
was held entitled to sue thereon in Dakota, without 
complying with the statutes of that territory as to 
foreign companies seeking to do business there.* 
So held, too, of a suit by a foreign company to re- 
cover taxes paid under protest and alleged to have 
been illegal.* 

§ 73. Same — Grant of Corporate Power. — If the 

Statute is a grant of power to corporations doing 
business in the State the construction will be liberal 
to enable the power to vest. Thus, where a statute 
provided that '^foreign corporations doing business 
in the State'' should be subject to all the liabilities, 
restrictions and duties that are imposed upon do- 
mestic companies of like character, and have no 

1 Acts Ind. June 17, 1852. 

2Utley T. Clark-Gardner L. M. Co., 4 Colo. 369; Tabor y. Gass & 
Phillips Mfg. Co., 11 Colo. 419, 18 Pac. Bep. 637; Powder River Cattle 
Co. V. CuBter County, 9 Mont. 145, 22 Pao. Rep. 383. Contra: In re 
Comstock, 3 Sawy. 218. 

» Fuller & Johnson Mfg. Co. v. Foster (Dak.), 30 N. W. Rep. 166. 

* Powder River Cattle Co. v. Custer County, 9 Mont. 145, 22 Pac. Rep. 
383. 
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other or greater powers/ it was held, in tlie case of 
a foreign charitable corporation, that the receiring 
of lands within the State by devise, and the asser- 
tion in the State of ownership over them, would be 
regarded as a sufficient doing of business in the 
State to bring the company within the language of 
the statute." 

$ 74. Beqniringr Foreigrn Company to Hare a 
^'Known Place of Business." — By a provision of the 
Alabama constitution, foreign corporations are for- 
bidden to do business in the State '* without haying 
at least one known place of business and an author- 
ized agent or agents therein.'" A loan of money 
and the taking of a mortgage to secure it in that 
State by a foreign mortgage company which had no 
such place of business or agent, has been held a 
violation of the provision, and the promise of the 
mortgagor declared void and a bill to foreclose dis- 
missed.* Such a bill must contain an affirmative 
averment of the facts by which the company had 
qualified itself under the law,"^ but the omission of 
such allegation must be taken advantage of in the 
trial court.* The provision, however, is to be con- 
strued reasonably, and the words **known place of 
business" are not to be taken to mean a place 
known **of all men,'' or that it must have become 
generally known, or that the business shall have 

1 Rev. Stat. 111. 1874, ch. 32, § 26, p. 290. 

< Santa Clara Female Academy v. Sullivan, 116 Ul. 375. 
8 Const. Ala., art. 14, § 4. 

< Farrior v. New England Mtge. Secy. Co., 88 Ala. 275, 7 South. 
Rep. 200; Mullens v. American Freehold L. & Mtge. Co., 88 Ala. 280,. 
7 South. Rep. 201 ; Christian v. American Freehold L. & Mtge. Co., 89 
Ala. 198, 7 South. Rep. 427. 

« Mullens v. American Freehold L. & Mtge. Co., 88 Ala. 280, 7 South. 
Rep. 201. 

< Ginn v. New England Mtge. Co., 92 Ala. 135, 8 South. Rep. 388. 
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I been conducted at a particular place, with such 

, public methods and for such a length of time as to 

raise the presumption that the public has knowl- 
edge of it; but that where it appeared that the com- 
pany's duly authorized agent had a place of busi- 
ness, on the inside walls of which was displayed a 
sign bearing the name of the company and his own 
name as agent, and on the outside a sign bearing 
his name and business, it was held a sufficient com- 
pliance with the constitution/ 

! 

1 New England Mtge. Secy. Co. v. Ingram, 91 Ala. 337, 9 South. Rep. 
140. 
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Article III. — Failure of Foreign Company to 
Comply with Statutory Conditions. 

SECTION. 

79. Validity of Contracts — Failure to Comply witb a Statute De- 

nouncing a Penalty. 

80. Same— Whore no Penalty is Prescribed. 

81. Same — Revocation of Authority to do Business. 

82. Same — When the Company is Estopped to Deny it. 

83. Same — ^Estoppel to Deny Company's Power to Contract. 

84. Same — When a Matter of Abatement Merely. 

85. Same — ^Recovery of Money Paid. 

86. Same — Invalidity Cured by Subsequent Compliance. . 

87. Same — Executed Contracts. 

88. Same — Negotiable Paper. 

89. Same — Substantial Compliance — Omission of State Officer. 

90. Same — ^Contracts Made Valid by Statute. 

91. Same — Contract Void for Failure to Comply with the Statute 

will not be Enforced in Foreign Jurisdiction. 

92. Actions — Right to Sue and be Sued. 

93. Same — Statutory Disqualification to Sue and Defend. 

94. Same — Jurisdiction of Local Courts. 

95. Same — Pleading a Compliance with the Statute — Proceedings in 

Equity. 

96. Same — In Action at Law or Under the Code. 

97. Same— In Appellate Court. 

98. Same — Pleading a Nom -compliance — Certainty. 

99. Same— Burden of Proof— Evidence. 

100. Remedy for Failure to Comply — Quo Warranto. 

101. Same — Injunction. 

102. Same — ^Indictment of Agent. 

103. Penalties — Legislative Power — Extraterritorial Acts. 

104. Same— Pleading. 

105. Same — Under the Missouri Statute — Agents. 

^ 79. Validity of Contracts — ^Failure to Comply 
with a Statute Denouncing: a Penalty.— 'There is a 
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considerable diversity among the decisions as to the 
effect, which a failure on the part of a foreign cor- 
poration to comply with the statutory conditions, 
before undertaking to do business in the State will 
have upon the validity of its contracts. Since the 
company has no legal existence in the State, and is 
entitled to recognition only upon such terms as the 
State sees fit to prescribe, the question as to whether 
the failure to comply with the statutory conditions 
will result in a want of power to contract which will 
render its undertakings void, is largely a matter of 
construction, and the diversity in the decisions is 
to a great extent due to a diversity in the statutory 
regulations of foreign companies. Some of the 
statutes simply prohibit business by a foreign com- 
pany without taking the requisite steps to qualify 
itself.^ Others go farther and prescribe a penalty 
for undertaking to do business without complying 
with the statute.' The general rule as to a contract 
in contravention of a statute is, that it will not nec- 
essarily be regarded as illegal and void, but that 
the whole statute must be examined to discover 
whether it intended to prevent courts of justice 
from enforcing contracts in relation to the act pro- 
hibited; and that when a statute prohibits an act 
or annexes a penalty for its commission, it does not 
follow that the unlawfulness of the act was meant 
to avoid a contract made in contravention of it.' 

* See, for instance, Rev. Stat. Vt., § 3610; Acts Oreg. October 24, 
1864, §§ 8, 9; Gen. L. Oreg., p. 617, §§ 7, 8. 

* Acts Ala. 1886-7, pp. 102-4; Bright. Purd. Dig. 1885, p. 918; 1 Gavin 
Si H. (Ind.) 327; Gantt's Dig. (Ark.) § 3562; Comp. L. Neb. 1881, p. 
132, § 10; Nix. Dig. (N. J.) 436, §§ 73, 74; 1 Rev. St. Mo. 1855, p. 288, 
§§ n, 12. 

' Harris v. Runnells, 12 How. 79; Gold Mining Co. v. National Bank, 
96 U. S. 640; National Bank v. Matthews. 98 U. S.-<621. 
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Following this rule, a number of courts (and with 
them seems to be the weight of authority) have 
/ held that, when the statute prohibiting the foreign 
corporations from doing business in the State with- 
out first complying with specified conditions, de- 
nounces a penalty for a failure to so comply, such 
penalty must be taken to be the exclusive means 
contemplated by the legislature of enforcing obedi- 
ence to the statute; that there was no purpose to 
render the contracts and dealings of the company 
/ 7 ^ void and unenforceable/ This view, however, is 
far from universal. In a number of States such 
contracts have been held without authority and 
void, although the statute, prescribing the condi- 
tions upon which the company may do business in 
the State, also prescribes a penalty for a failure to 
comply with its provisions.* And sometimes a law 

1 Toledo Tie & L. Co. v. Thomas, 33 W. Va. 566, 11 S. E. Rep. 37; 
Columbus Ins. Co. v. Walsh, 18 Mo. 229; Clark y. Middleton, 19 Mo. 53 ; 
Bhrman v. Teutonia Ins. Co., 1 McCrary, 123; Union Mut. L. Ens. Co. 
v. McMillen, 24 Ohio St. 67; Clay F. & M. Ins. Co. v. Huron Salt So L. 
Mfg. Co., 31 Mich. 346; Pennypacker v. Capital Ins. Co., 80 Iowa, 56. 
45 N. W. Bep. 408; Am. Loan & T. Co. v. East & W. B. Co., 37 Fed. 
Bep. 242; Brooklyn L. Ins. Co. v. Bledsoe, 52 Ala. 638; Northwestern 
Mut. L. Ins. Co. V. Overholt, 4 Dillon, 287. In Montana the penalty 
prescribed is not a disqualification to do business in the territory, but 
the statute simply relieves a party suing the corporation from the ne- 
cessity of proving the corporation except by reputation. King t. Na- 
tional M. A E. Co., 4 Mont. 1. 

s Dudley v. Collier, 87 Ala. 431, 13 Am. St. Bep. 55, 6 South. Bep. 304; 
Farrior v. New England Mtge. Secy. Co., 88 Ala. 275, 7 South. Bep. 200: 
Christian v. American F. L. & Mtge. Co., 89 Ala. 198, 7 South. Bep. 
427. But see Am. L. & T. Co. v. East <fc W. B. Co.. 37 Fed. Bep. 242, 
where the Federal court construes the same provision of the Alabama 
constitution and reaches the opposite conclusion. See in further sup- 
port of the text, Cincinnati Mut. H. Assur. Co. v. Bosenthal, 65 111. 85; 
Barbour v. Boehm, 21 Neb. 450, 32 N. W. Bep. 221 ; Bising Sun Ins. Co. 
v. Slaughter, 20 Ind. 520; Hoffman v. Banks, 41 Ind. 1; Union Central 
L. Ins. Co. V. Thomas, 46 Ind. 44; Daniels v. Barney, 22 Ind. 207 ; 
Barney v. Daniels, 32 Ind. 19; Cassaday v. American Ins. Co., 72 Ind. 
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prescribing a penalty for the failure to comply with 
the statutory requirements has been held to imply 
a prohibition of doing business in the State without 
such compliance, and a contract made in violation 
of such statute has been declared void.* 

§ 80. Same — When no Penalty is Prescribed. — 

But on the other hand, if the statute simply pro- 
vides that before doing business the company shall 
comply with the certain conditions and prescribes 
no penalty, it is in effect a withholding of the 
comity of recognition of its corporate capacity, from 
the foreign company, and it comes into the State 
without legal capacity to make a contract.' Said 
Watson, J., in delivering the opinion of the Su- 
preme Court of Oregon in Bank v. Page:* **The 
general rule is that a contract in violation of law is 
void. The only exception to the rule is, that when 
a law imposes a penalty for the prohibited act, and 
it clearly appears that the legislature intended no 
more than to impose the penalty for the violation 
of the law, a contract made in violation of such 
statute is not void.* We do not think this statute 

95; Jones v. Smith, 3 Gray, 500; Haverhill v. Prescott, 42 N. H. 547; 
Stewart v. Korthampton Mut., etc. Ins. Co., 38 N. J. L. 436; Thome v. 
Travellers' Ins, Co., 80 Pa. St, 15; Bank of Louisville v. Young, 37 Mo. 

«f<f9a 

I ^tna Ins. Co. v. Harvey, 11 Wis. 394. See also Thome v. Travelers* 
Ins. Co., 80 Pa. St. 15; Mutual Ben. L. Ins. Co. v. Bales, 92 Pa. St. 352. 
Compare Mitchell v. Smith, 1 Binn. 118; Seldenbender v. Charles, 4 
Serg. & R. 151; Swan v. Scott, 11 Serg.<& R. 155; Columbia Bridge Co. 
V. Halderman, 7 Watts <&; S. 233; Thomas v. Brady, 10 Pa. St. 164; Scott 
V. Duffy, 14 Pa. St. 18, 20; Holt v. Green, 73 Pa. St. 198. 

« Lycoming Fire Ins. Co. v. Wright, 56 Vt. 526; Bank v. Page, 6 
Oreg. 431. Compare In re Comstock, 3 Sawy. 218; Semple v. Bank, 5 
Sawy. 88; Northwestern Ins. Co. v. Elliott, 7 Sawy. 17, 5 Fed. Rep. 225. 

> 6 Oreg. 431, 436. 

« Citing Lester v. Howard Bank, 33 Md. 558; Watrous v. Blaln, 32 
Iowa, 68; Wood Mowing Mach. Co. v. Caldwell, 16 Am. L. Reg. 664, 
54 Ind. 270. 
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belongs to the excepted class. The legislature has 
prohibited the contract. It has provided no penalty 
for its violation. Unless the contract shall be held 
void the statute is of no effect." 

^ 81. Same^-Bevocation of Authority to do Busi- 
ness. — A foreign company coming into the Stace 
to do business must not only qualify itself 
under the statute, but it must keep itself qualified. 
Where the license or authority to do business is re- 
newed each year and is subject to revocation upon 
specified contingencies, a company which fails to 
have its authority renewed, or which submits to a 
revocation of it, loses thereby its power to contract. 
So where a foreign insurance company comes into 
the State under an authority to do business for one 
year and issues a policy, and accepts installment 
notes for the premiums, it must, in order to collect 
the installments as they become due, show a con- 
tinued and existing authoritj^ as a condition of its 
right to recover.* 

^ 82. Same — When the Compauy is Estopped to 

Deny it. — Another ground on which the validity of 
contracts made by a foreign company in violation 
of the statute, is sustained when the suit thereon is 
against the company, is the doctrine of estoppel. 
It is held that the company cannot plead its own 
neglect to comply with the law as a defense.* 

^ 83. Same— Bstoppel to Deny Company's Power 

to Contraet. — It is a well recognized rule of law that 
a party contracting and dealing with others as a 
corporation are estopped from denying the legality 

1 American Ins. Go. v. Stoy, 41 Mich. 385, 402. 

> Ehrman v. Teutonia Ins. Co., 1 McCrary, 123; Brooklyn L. Ins. Co. 
T. Bledsoe, 52 Ala. 538; Hagerman v. Empire Slate Co., 97 Pa. St. 534. 
Contra: In re Comstock, 3 Sawy. 218. 
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of their incorporation/ This rule was applied by 
the Alabama court in Sherwood v. Alvis,' which 
was an action of ejectment involving the validity of 
a mortgage made to a foreign money lending com- 
pany which had not complied with the statute. 
The court held that the contract was not of itself 
ultra viresy and the mortgagee was estopped from 
denying its validity. Evidently this was wrong 
and resulted from a confusion of ideas as to source 
of the foreign company's power while operating in 
the St^ate; it amounted to a substitution of the cor- 
porate charter for the local regulating statute. The 
question was not as to the company's corporate power 
in the home of its domicile, but whether it was the 
purpose of the local legislature that its corporate 
powers should be exercised and its acts validated in 
the local jurisdiction. In all these cases the ques- 
tion is a matter of interpretation of the regulating 
statutes.' 

^ 84. Same — When Matter of Abatement Merely. 

— Under a statute providing that **such foreign cor- 
porations shall not enforce, in any of the courts of 
this State, any contracts made by their agents or 
persons assuming to act as their agents before a 
compliance"* with the provisions of the statute, it 

1 Butchess Cotton Mfg. Co. v. Dayis, 14 Johns. 238, 7 Am. Dec. 459; 
John y. Fanner8% etc. Bank, 2 Blackf. 367, 20 Am. Dec. 119; Chester 
Glass Co. y. Dewey, 16 Mass. 94; All Saints' Church y. Loyett, 1 HalK 
191. 

* 83 Ala. 115, 3 South. Rep. 307. Compare Williams y. Hentermeister, 
26 Fed. Bep. 889; United States Express Co. y. Lucas, 36 Ind. 361. 

s The decision in Alyis y. Sherwood, 83 Ala. 115, 3 South. Rep. 307, 
was subsequently explained and criticised by the Alabama court. Dud- 
ley y. Collier, 87 Ala. 431, 6 South. Rep. 304; Farrior y. New England 
Mtge. Secy. Co., 88 Ala. 275, 7 South. Rep. 200. It ought to haye been 
candidly oyerruled. 

* 1 Rey. Stat. Ind. 1876, p. 373, § 4. 
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has been held that such a contract is not void, but 
that the failure of the company to qualify may be 
pleaded in abatement of an action thereon as prema- 
turely brought.* Therefore, in a suit by a foreign 
corporation, as payee of a note against the maker, 
an allegation by the defendant that, at and prior to 
the making of the note, the company had failed to 
comply with the statute is insufficient. ^ Itshoul<J be 
that the statute had not been complied with at and 
prior to the commencement of the action.' A policy 
issued without compliance with the statute has been 
held sufficiently valid to amount to a violation of a 
condition in another policy against other insurance.* 

§ 85. Same — Becorery of Money Paid* — Where 

the contract is void because of the company's 
failure to comply with the statute, the company is 
primarily at fault, and when money has been paid 
in pursuance of the agreement by the other party, 
it has been held that he is not so far particeps crim- 
inis as to prevent his recovering it back. The stat- 
ute was made for the protection of such persons, 



1 Walter A. Wood Mowing, etc. Co. v. Caldwell, 64 Ind. 270; Daly t. 
Nat.-L. Ins. Co., 64 Ind. 1; Singer Mfg. Co. y. Brown, 64 Ind. 548 ; 
Domestic S. M. Co. v. Hatfield, 58 Ind. 187; Elston y. Piggott, 94 Ind. 
14; American Ins. Co. y. Wellman, 69 Ind. 413. See also Utley y. 
Clark-Gardner M. Co., 4 Colo. 369; Tabor y. Goss & Phillips Mfg. Co.. 
11 Colo. 419. 18 Pac. Rep. 637. 

' Singer Mfg. Co. y. Brown, 64 Ind. 548. Sach a plea in abatement 
must conform to the rales goyeming pleas in abatement in other cases. 
It must state the substantlye facts. A plea that the plaintiff company 
*'had not complied with the proyisions of an act of the General Assem- 
bly^* respecting foreign corporations, was held insnflScient as stating a 
bare, unsapported conclusion. Singer Mfg. Co. y. Efflnger, 79 Ind. 264. 
But the failure of the foreign company to qualify under the Indiana 
statute (Bey. Stat. 1876, p. 373, §§ 1 and 2) cannot be pleaded in abate- 
ment, except in suits to enforce contracts. Smith y. Little,' 67 Ind. 549. 

' Behler y. German Mut. F. Ins. Co., 68 Ind. 347, 365. 
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and a holding against their right of action, under 
such circumstances, would defeat -its purpose/ 

$ 86. Same — ^luTalidity Cured by Subsequent Com- 
pliance. — ^The Massachusetts law provided specific- 
ally, that if the company should neglect to appoint 
a general agent as required by the act before doing 
business, it should not recover any premium or 
assessment made by it on any contract of insur- 
ance.* Under this provision it was held that an 
assessment levied by a foreign mutual fire insur- 
ance company, without first appointing a general 
agent, was so far valid as to sustain a recovery by 
the company after a subsequent compliance with 
the law.' Under another statute which provided 
that it should not be lawful for the agent of a foreign 
insurance company to do any business of insurance, 
without first procuring a certificate of authority 
from the State auditor, and that before obtaining 
such certificate he should furnish to the auditor a 
statement under oath of the financial condition of 
the company,* it was held, in an action by a foreign 
insurance company on the bond of its local agent 
to whom the auditor had issued a certificate, 
although he had not filed the certificate, that his 
failure to comply with the statute would not invali- 
date the bond; that he might yet have fully com- 



1 Union Central L. Ins. Co. v. Thomas, 46 Ind. 44 ; Deming v. State, 
23 Ind. 416; New England, etc. Ins. Co. v. Robinson, 25 Ind. 536. In 
Michigan, provision is made by statute for the recovery in an action of 
assumpsit of preminms paid to a life insurance company which has 
omitted to comply with the statute. How. Mich. Stat. § 4225. 

> Stat. Mass. 1851, ch. 331, 1854, ch. 453, Gen. Stats, ch. 58, § 68. 

* Nat. Mnt. F. Ins. Co. v. Pnrsell, 10 Allen, 231. Compare Washington 
County Mut. Ins. Co. v. Chamberlain, 16 Gray, 165. 

< Act Ind. December 21, 1865; 1 Rev. Stat. 1876, p. 594. 

(6) 
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plied with the requirements of the law before trans- 
acting ''any business of insurance."* 

§ 87. Same — ^Executed Contracts. — Although the 

contract of a foreign company may be void because 
of its failure to qualify, under the law, to do busi- 
ness in the State, vet if it is executed and interests 
have vested under it, they cannot be attacked be- 
cause of the illegality of their inception. Thus, 
where a mortgage securing a loan, made by an un- 
authorized foreign company,, was foreclosed under 
the power of sale so as to cut off the equity of re- 
demption, it was held that the purchaser at the 
mortgage sale could maintain an action of ejectment 
for the land.' 

§ 88. Same — ^Negrotiable Paper. — Although a note 

given for an insurance premium to a foreign com- 
pany is void in its hands because it has failed to 
comply with the statute, it will nevertheless be 
valid in the hancls of an innocent holder for value 
without actual notice of such non-compliance;' and 
the fact that such holder was the treasurer, a di- 
rector and one of the executive committee of the 
company, is not conclusive evidence that he had 
such notice.* 

§ 89. Same-— Substantial Compliance — OmisslOB 
of State Officer. — If the foreign company has sub- 
stantially complied with the requirements of the 
statute, it has been held that an omission of the 
State officer to take some of the steps directed by 

1 United States Ins. Co. v. Adams, 7 Bias. 30. 

* Sherwood v. Alvis, 83 Ala. 115, 3 South. Rep. 307 ; Craddock v. Am. 
L. A Mtge. Co., 88 Ala. 281, 7 South. Rep. 196. 

> Williams v. Cheney, 3 Gray, 215; Jones v. Smith, 3 Gray, 500. See 
also Atlantic Mut. F. Ins. Co. v. Fitzpatrick, 2 Gray, 279. 

* Williams v. Cheney, 3 Gray, 215. 
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statute will not deprive the company of legal capac- 
ity so as to avoid its contracts/ 

§ 90. Same — Contracts Made Valid by Statate. — 

Manifest inconvenience and loss must frequently 
result to citizens of the State dealing with foreign 
corporations, if the failure of the latter to comply 
with the statutory requirements be allowed to have 
the effect of avoiding their contracts. This con- 
sideration, which in manj^ cases is the real ground 
for invoking the doctrine of estoppel, above referred 
to, has lead in several States to the enactment of a 
statate providing that any contract of insurance 
made by a foreign insurance company shall be valid, 
although the company may not have complied with 
the requirements of the statute.' Under such a law, 
it has been held that a premium note which is the 
consideration and an essential part of the contract of 
insurance is valid and binding on the assured, and 
will sustain an action by the company.' 

^ 91. Same — Contract Void for Failure to Comply 
with the Statute will not be Enforced in Foreisrn 

Jurisdiction. — It is a general rule of comity that a 
contract illegal under the law of the place where 
made will be held illegal and void everywhere;* the 
Kentucky Court of Appeals declined to enforce 
premium notes given for policies in an Ohio com- 
pany, issued through its agent in Indiana, which 
had not complied with the Indiana statute.* 

1 American Ins. Co. v. Bntler, 70 Ind. 1. 

SLaws Mass. 1854, ch. 453, § 36; Gen. St. ch. 58, § 72; Laws N. H. 
1862, ch. 2627. § 2. 

^Provincial Ins. Co. v, Lapsley. 15 Gray, 262; Hartford Ins. Co. v. 
Ifattbews, 102 Mass. 221; Union Ins. Co. v. Smart, 60 N. H. 458; Con- 
necticat River Mat. Fire Ins. Co. v. Way, 62 N. H. 622. Compare 
Williams v. Cheney, 3 Gray, 215. 

* Story Oonfl. Laws, § 243; Hyde v. Goodnow, 3 N. Y. 266. 

' Ford V. Buckeye State Ins. Co., 6 Bush, 133. 
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^ 92. Actions — ^Bigrlit to Sae and be Sned.-— The 

prohibition of these statutes, as we have seen, is 
generally against the foreign company **doing busi- 
ness" in the State without complying with pre- 
scribed conditions.' And we have also seen that 
bringing a suit to establish its rights or protect its 
property is not ^^doing business" within the lan- 
guage of the statutes.* It follows that, if the 
contract in question was made beyond the jurisdic- 
tion, or for any other reason is not invalidated by 
the statute, the company's right to maintain an 
action on it is in nowise affected by its failure to 
comply with the statute.' With even more reason 
it has been held that, although the transaction of 
business by the company without a previous com- 
pliance with the statutes is undoubtedly illegal, the 
corporation cannot take advantage of this illegality 
to avoid being sued.* Of course, it is competent 
for the State, by specific legislation, to withhold 
from the foreign company the power to maintain 
suits in its courts.' But a statute merely excluding 
the foreign company from contracting or doing 
business will not have that effect. An express enact- 
ment of the legislative power would be necessary 
to withdraw from it that comity which has so long 
permitted it to contend for its rights in courts of 

1 AnU^ § 65. 

< Ante, §. 72. 

« Utley V. Mining Co., 4 Colo. 369; Charter Oak Life Ins. Co. v. Saw- 
yer, 44 Wis. 887; Powder River Cattle Co. v. Custer County, 9 Mont. 
146, 22 Pac. Bep. 383; American B. H., etc. Co. v. Moore, 2 Dak. 280; 
Gull River L. Co. v. Keefe, 6 Dak. 160, 41 N. W. Rep. 743; Columbus 
Ins. Co. V. Walsh, 18 Mo. 229. Compare British -American L. Co. v. 
Ames, 6 Mete. 391. Contra: In re Comstock, 3 Sawyer« 218. 

^Hagerman v. Empire Slate Co., 97 Pa. St. 634; Funk v. Anglo- 
American Ins. Co., 27 Fed. Rep. 336. 

• See 2 Rev. St. N. Y. 373, § 2; New Hope, etc. Co. v. Poughkeepsie 
Silk Co., 26 Wend. 648; post, § 93. 
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justice on equal terms with natural citizens. The 
contrary rule would be repugnant to the suggestion 
of every civilized interest. Well might the excluded 
company exclaim : * * Quod genus hoc hominum t 
Quaeve hunc tarn barbara morem permittit patriaf 
Hospitio prohibemur arenw. "* 

§ 93. Same — Statutory Disqualification to Sue and 

Defend. — The capacity to maintain or defend a suit 
in the local courts has been sometimes made condi- 
tional upon compliance with certain statutory 
requirements. Thus, in California it was provided 
that each banking company should file with the 
recorder of the county wherein its principal office 
was, certain sworn statements showing the amount 
of capital employed by it, and the condition of its 
assets and liabilities ; and that any company failing 
to comply with these requirements should be 
debarred from suing in any of the courts of the 
State/ This provision was held applicable to for- 
eign as well as domestic companies.' But on the 
principle that State legislation cannot restrict, im- 
pair or limit the jurisdiction of the national courts, 
and that the act in question did not seek to do so, 
it was held that failure to comply with the act had 
no effect upon the right of the foreign company to 
sue in a Federal court.* 

§ 94. Same— 'Jurisdiction of Local Courts.— The 

failure of the company to comply with the statute 

^ Quoted by Chancellor Kent in Silver Lake Bank y. North, 4 Johns. 
Oh. 370. See also Henriques v. Dutch West India Co., 2 Ld. Raym. 
1532, 1 Str. 612; Nabob of Camatic v. East India Co., 1 Vesey, Jr., 371. 

s 8t. Cal. 1876, p. 729. 

< Bank v. Cahn, 79 Cal. 464, 21 Pac. Rep. 863. Compare South Yuba 
Water, etc. Co. ▼. Rosa, 80 Cal. 333, 22 Pac. Rep. 222, where a some- 
what similar provision of the Civil Code (§ 299) is held not to apply to 
foreign companies. See also Weeks y. Gold Mining Co., 73 Cal. 599. 

« Bank v. Barling, 44 Fed. Rep. 641. 
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with reference to providing an agent for the service 
of process, will not prevent the jurisdiction of the 
local courts from attaching if the company in fact do 
business and have an agent in charge of its affairs 
within the State. Service upon him will be 
sufficient.' 

§ 95. Same — Pleadinsr a Compliance with the 
Statute — Proceedingrs in Equity. — The statutory con- 
dition of the company's authority to do business is 
ordinarily a condition precedent. Under the funda- 
mental principle of equity pleading, that every fact 
essential to sustain the bill and to obtain the relief 
prayed for must be stated, it follows that a foreign 
corporation seeking to enforce, in a proceeding in 
equity, a contract made in the State, must allege a 
compliance with the statute. So held of a bill to 
have a loan secured by mortgage declared a lien on 
the land.' But where the prohibition and penalty 
are directed against the agent personally, and not 
against the company, and do not prohibit the 
transaction of the business generally by the latter,* 
but only the business of insurance, a compliance 
with it is no longer a condition precedent to the com- 
pany's power to make and enforce valid contracts 
within the State. It follows that in an action by 
such company seeking to foreclose a mortgage, it is 
not necessary to aver a compliance with the statu- 
tory provisions nor to negative the fact that the 

^ Hagerman jr. Empire Slate Co., 97 Pa. St. 534; Funk v. Anglo- 
American Ins. Co., 27 Fed. Rep. 336. 

s Christian v. American F., L. & Mtge. Co., 89 Ala. 19^, 7 South. Rep. 
427. See also Ginn y. New England Mtge. Secy. Co., 92 Ala. 135, 8 
South. Rep. 388; Nelms v. Edinburgh American L. Mtge. Co..» 92 Ala. 
157, 9 South. Rep. 141. Compare Young v. South Tredegar Iron Co.^ 
85Tenn. (1 Piclcle), 190. 

8 Rev. Code Ala. 1867, § 1180, Code 1886, § 1209. 
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note and mortgage were taken in the transaction of 
the business of insurance/ 

^ 96. Same-— In Action at Law or Under the Code. 

— On the other hand, in an action at law it was held 
that the maxim, omnia rite acta prsesumuntur would 
apply, and that in the absence of evidence to the 
contrary, it would be assumed that the company had 
complied with the statute.' Its failure to do so is 
properly matter of defense and must be pleaded in 
bar.' The rule applies equally in those cases where 
the action is against the foreign company.* The 
plaintiff need not allege a compliance with the 
statute. 

§ 97. Same — In Appellate Court. — The objection 

that the plaintiff, a foreign corporation, has not 
complied with the statute, to be considered by the 
appellate court, must be sufficiently pleaded in the 
answer. The allegation of mere legal conclusions, 
as that the plaintiff had not recorded a ''duly 
authenticated copy'' of the appointment or commis- 
sion of any agent * 'duly authorized' ' to accept service 
of process, was held insufficient. "^ In connection with 
the rule above quoted, that a complainant in equity 
must set out all the facts essential to his bill, it has 
been held that if he fails to make the requisite aver- 



I 1 Boulware v. Davis, 90 Ala. 207, 8 South. Rep. 84. 



« Williams v. Cheney, 3 Gray, 213; New York Life Ins. Co. v. Stone, 
42 Mo. App. 383; American Ins. Co. v. Smith, 73 Mo. 368; Fitzsimmons 
y. Insurance Co., 18 Wis. 234; Sprague v. Cntler, etc. L. Co., 106 Ind. 
d^; Cassaday v. American Ins. Co., 72 Ind. 96. See also South Yuba 
Water Co. v. Rosa, 80 Cal. 33, 22 Pac. Rep. 222. Compare Dundee y. 
Mtge., etc. Co. v. Xixon, 10 South. Rep. 311; Peoria M. & F. Injs. Co. 
v. Walser, 22 Ind. 86. 

•Utley v.llining Co., 4 Colo. 369; Tabor v. Goss & Phillips Mfg. 
Co., 11 Colo. 419, 18 Pac. Rep. 536. 

^ New England F. & M. Ins. Co. v. Robinson, 25 Ind. 536. 

* Gull River L. Co. v. Keefe, 6 Dak. 160, 41 N. W. Rep. 743. 
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merits of a compliance with the statute, and the bill 
is not attacked upon this ground at the trial, the 
question cannot be raised on appeal/ 

§ 98. Same -— Pleadlnsr a Kon-compliance— Cer- 
tainty. — The defendant, in pleading a failure to 
comply with the statute as a defense, must be gov- 
erned by the usual rules as to certainty in bringing 
the plaintiff foreign company clearly within the 
terms of the act. An affidavit of defense which 
states that plaintiff failed to file with the Secretary 
of State a statement showing the location of its 
offices and the names of its agents within the com- 
monwealth was held insufficient, because it failed to 
aver that plaintiff was doing business within the 
State.* An answer under oath that '*the plaintiff 
had not complied with the provisions of the act of 
the General Assembly" respecting foreign corpora- 
tions, lacks the precision and certainty requisite for 
a plea in abatement and, stating not facts, but a 
conclusion only, is insufficient to bar the action.' 

§ 99. Same — ^Burden of Proof — ^Evidence. — In an 

action by a foreign mutual insurance company to 
recover assessments on a note, if the answer denies 
that the company has complied with the statutory 
conditions before the execution of the policy, the 
burden is with the company and it is not sustained 
by the certificate of the proper State officer showing 
a compliance during the year in which the policy 
in question was dated, but which does not show 



I CMnn V. New England Mtge. Secy. Co., 92 Ala. 135, 8 South. Rep. 
388. 

s Campbell P't'g., P. & Mfg. Co. v. Hering, 139 Pa. St. 473, 20 Atl. 
Rep. 1061. See also Ginn v. New England Mtge. & Secy. Co., 92 Ala. 
135, 8 South. Rep. 388; Finch v. Travellers' Ins. Co., 87 Ind. 302. 

8 Singer Mfg. Co. v. Etllnger, 79 Ind. 264. 



REMEDY. 89 

M^hether such compliance took place before the date 
of the policy/ 

$100. Remedy for Failure to Gomplsr— Qao War- 
ranto. — If a foreign company assumes to do business 
within the State without qualifying itself by a com- 
pliance with the statutory conditions, the legal effect 
of its action is the usurpation of a franchise, and 
a writ of quo warranto is the appropriate 
method for determining its rights in the premises 
and of applying a remedy, although, of course, 
the courts of a State have no power to affect, 
by their judgments, the corporate existence of 
foreign corporations, since they can only be 
ousted of all their franchises in the respective States 
of their creation. But each sovereignty has power 
to determine what franchises shall be exercised 
within its limits.' 

§ 101. Same — Injunction. — The remedy by quo 
warranto is not the sole or exclusive remedy, but 
the peculiar circumstances of the case may indicate 
another as more appropriate. Thus, at the instance of 
a foreign insurance company, which had fully com- 
plied with all the statutory conditions to the right to 
do business in the State, the New York Supreme 
Court granted an injunction restraining another for- 
eign company, of an almost exactly similar name, to 
which a license had been refused, by the insurance 
commissioner, on the ground that confusion was 
likely to arise, from attempting to do business in 
the State.' 

^ Washington County Mut. Ins. Co. v. Chamberlain, 16 Gray, lGr>. 
See also Dundee Mtge., etc. Co. v. Xixon, 10 South. Rep. 311. 

s State y. Fidelity, etc. Ins. Co., 39 Minn. 538, 41 N. W. Rep. 108; 
SUte V. Western Union L. Ins. Co., 47 Ohio St. 167, 24 N. E. Rep. 392. 

' Employers' Liab. Assur. Corp. v. Employers* Liab. Ins. Co., 16 N. 
Y. Supp. 397. 
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§ 102. Same — Indictment of Agrent. — All indict- 
ment of the agent of a foreign company for violation 
of Code Va. ch. 38, $ 25, p. 210, averred that he 
was keeping an office and transacting business as 
agent of the Protection Insurance Company of Hart- 
ford, incorporated and authorized by the State of 
Connecticut, without having a license therefor 
against the act, etc., but failed to state that such 
foreign company is an insurance company. The 
court held that this error was cured by a verdict.* 

§ 103 . Penalties — Iiesrislati ve Power — JSxtrater- 

ritoriai Acts. — Nearly all of the statutes prescribing 
conditions upon which foreign companies shall be 
allowed to do business within the State, seek to 
enforce such provisions by enacting penalties for 
their violation. The power of the State to pass 
such laws results from its power to .exclude such 
foreign companies as it sees fit from its jurisdiction.' 
While, of course, an act which should attempt to 
prevent a non-resident owner of property in the 
State, or a resident owner not at the time within its 
territory, from insuring his property in any manner 
lawful in the place of contract, would be void as 
extraterritorial, yet the legislature has power within 
constitutional limitations to declare acts done within 
the State unlawful or criminal. Without doubt, 
therefore, the legislature may make the insurance of 
his property in an unauthorized foreign company by 
an owner criminal, if done within the State. But such 
a statute would be such a harsh .and extreme inter- 
ference with the general right of a citizen to manage 
his own affairs in his own way that such an intent 
is not to be attributed to it unless the terms be plain 

^ Slaughter v. Commonwealth, 13 Gratt, 767. 
> Moses V. State, 65 Miss. 60, 3 South. Rep. 140. 
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or the implication unavoidable. Therefore it was 
held that a statute providing that *'any person or 
persons, or any agent, officer or member of any cor- 
poration, paying or receiving premiums, appli- 
cations for insurance, or in any manner securing, 
helping or aiding in the placing of an insurance, or 
effecting any contract of insurance, directly or 
indirectly,'* with a foreign company, shall be liable 
to a specified penalty,* is not applicable to insurance 
by the owner himself of his property in such foreign 
company.' And it has been held that to bring an 
agent within the inhibition of a statute which pro- 
vides generally that no foreign corporation shall do 
business in the State except upon specified condi- 
tions, it must appear that the act in question was 
done within the State.' 

§ 104. Same — Pleadingr. — ^The provision of the 
Wisconsin statute, subjecting a foreign fire insurance 
company to a specified penalty for the failure to file 
an annual statement of its business in the office 
of the insurance commissioner,* has been held to 
apply to licensed companies only. Therefore, a com- 
plaint in an action to recover such a penalty, which 
in setting out the facts constituting the cause of 
action, omits to show that the defendant company 
was licensed to do business in the State was held 
insufficient.' 

> Act Pa. April 4, 1873, P. L. 20, as amended by Act April 26, 1887, 
P. L. 61. 

s Commonwealth v. Biddle, 139 Pa. St. 609, 1 Atl. Rep. 134, 27 W. N. 
C. 287. 

> Collier v. Davis, 10 Sonth. Rep. 86, distinguishing Dudley v. Collier, 
87 Ala. 431, 6 South. Rep. 304. See also Pieree v. People, 106Ul.ll,3Am. 
& Sng. Corp. Cases, 8. Compare List v. Commonwealth, 118 Pa. St. 322. 

4 Rev. St. Wis. § 1920. 

• State V. United States Mut. Ace. Ass'n, 69 Wis. 76, 33 N. W. Rep. 
90; State v. Citizens' Ins. Co., 71 Wis. 411, 37 X. W. Rep. 348. 
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$ 105. Same — Under the Missoari Statute — 

Agents. — The penal provisions of the Missouri statute^ 
have been held to be exclusively directed against 
the agent and to have no application to the com- 
pany itself.' 

1 Wagn. Stat. pp. 749, 751, 753, §§ 30, 36, 4l and 52. 

2 State y. Charter Oak Life Ins. Co., 9 Mo. App. 364; State v. New 
York Life Ins. Co., 81 Mo. 89. 
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Akticle IV. — Statutes Limiting the Powers of 

Foreign Companies. 

SECTION. 

110. Restraining Statutes Generally. 

111. Prohibition of Unauthorized Banking. 

112. Same — Contracts in Violation of the Statute. 

113. ^'One Class or Kind of Business^ ^^-Construction. 

114. Forbidden Conditions in Insurance Policy. 

^ 110. Restralningr Statutes Generally. — A very 

obvious and effective method of regulating the trans- 
action of business by foreign corporations within the 
jurisdiction, is by imposing such limitations upon 
their corporate capacity as the public policy of the 
State may suggest. This method of regulation has 
not been frequently resorted to, but examples of such 
legislation are found in the laws which prohibit 
banking except under special authority,' which con- 
fine foreign insurance companies to one class or 
kind of business,* or forbid the insertion of specified 
conditions in insurance policies as being unfair or 
inequitable.' Where such restraining statutes are. 
in terms applicable to corporations generally, there 
are sometimes enactments expressly extending such 
provisions to foreign companies, subjecting them to 

1 Rey. St. Mo. 1885, p. 287, §§ 11, 12; Swan's St. Oliio, 1840, p. 136; 1 
Rev. St. N. T. 1836, p. 708, § 6. 
* Acts Mass. 1887, ch. 214, § 80. 
8 Rev. St. Ind. 1881, § 3770. 
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all the liabilities, duties and restrictions that are 
imposed upon domestic corporations.' In the 
absence of such an enactment it must not be assumed 
that a statute specifying how the contract of a cor- 
poration shall be executed, which in its terms 
includes corporations generally, was intended to 
apply to foreign as well as domestic companies. '^ 

^ 111. Prohibition of Unauthorized Bankinfir. — 

The statutes upon this subject are nearly all early 
laws which have ceased to have much practical 
application to the subject of banking since the estab- 
lishment of the system of national banks under the 
Act of Congress. The cases are of interest, how- 
ever, as illustrating this method of control by the 
local sovereign of the transactions of the foreign 
company. It is, of course, a matter of primary 
importance to determine what transactions are 
within the scope of these enactments. That must 
largely depend upon the language used. Where 
the cashier of a foreign banking corporation made a 
loan of money in the City of New York on the bor- 
rower's check, the transaction being an isolated one, 
and the corporation keeping no office for banking 
purposes within the State, it was held not to be a 
violation of the restraining act which prohibited* 
the '^keeping of an office of discount and deposit 
for transaction of business."* An express company- 
created under the law of Colorado, whereby it was 
authorized to engage in the express business,, and to 

1 United States Mtge. Co. v. Gross, 93 Ul. 483, 492 ; Laws m. 1872, § 
26. Compare New Hope, etc. B. Co. y. Poughkeepsie Silk Co., 35 
Wend. 648. 

^Rumbougli V. Southern Improvement Co., 109 N. C. 703, 11 S. E. 
Kep..628. 

« Rev. St. N. Y. 712, § 6. 

^ Suydam v. Morris Canal & B. Co., 6 Hill, 217. 
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draw drafts and bills of exchange, was held not to 
be a bank or corporation having banking powers 
or privileges within a Federal statute/ excluding 
such companies from doing business in Washington 
Territory.* 

$112. Same^-Contracts in Violation of the Statute. 

— Upon principle there would seem to be no room 
to doubt that contracts, made by a foreign corpora- 
tion in violation of such restraining statute, must 
be held to be void, at least when they are sought to 
be enforced at the suit of the company which has 
overstepped the prescribed limits of its power. But 
in most instances the restraining statutes have 
expressly declared the forbidden acts **null and 
void.'" The Supreme Court of Missouri has held 
that a statute declaring void all bonds, bills or 
notes, or other instruments of writing securing the 
payment of money loaned by a foreign corporation 
in violation of its provisions, would extend to and 
invalidate a note given in renewal of such original 
note.* Sometimes, though, a statutory provision in- 
validating certain transactions of corporations for 
want of power, has been held to extend only to the 
immediate contract of the parties, as for instance in 
the case of a loan, to the note or other security given 
for the money, while the loan itself has been held 
valid and sufficient to support an action on the 
common counts.* In New York, however, it was 

1 U. S. Rev. St. § 1924, 1889. 

2 Wells, Fargo & Co. v. Northern Pac. Ry. Co., 23 Fed. Rep. 469. 

3 Swan's St. Ohio, 1840, p. 137, §9; Myers v. Manhattan Bank, 20 
Ohio, 283, 302; Rev. St. Mo. 1855, p. 285, § 14. 

* Bank ol Louisville v. Toung, 37 Mo. 398. 

' See Utica Ins. Co. v. Kip, 8 Cow. 20; Utica Ins. Co. v. Caldwell, 3 
Wend. 296; Utica Ins. Co. v. Bloodgood, 4 Wend. 652, which were suits 
by a Kew York corporation to recover loans made in violation of the 
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held in such a case that whatever might he the rule 
as to a New York corporation, a foreign company 
would fall within the provisions of another statute/ 
that where by the law of that State any act was for- 
bidden to be done by any corporation or association, 
without express authority of law, and such act was 
done by a foreign corporation, it should not be 
authorized to maintain any action founded upon 
such act, or upon any liability or obligation , express 
or implied, arising out of, or made or entered into 
in consideration of such act, and that there could 
be no recovery either upon the loan or the 
notes.' 

§ 113. "One Class or Kind of Business" — Con- 
struction. — In Massachusetts foreign insurance com- 
panies are required by statute to elect and be con- 
fined to one class or kind of business.' Under this 
provision it has been held that a company engaged 
in the transaction of a general accident business, 
may issue policies of the sort known as ''employers' 
liability policies,'' ''horse or vehicle policies," "ele- 
vator policies," "general liability policies" and 
"outside liability policies," to insure employers' 
against liabilities to other persons for injuries caused 
by the negligence of their employes, and to insure 
the owners of horses and vehicles and of ele- 
vators against liability for injuries to third persons, 

same restraining act. and in which it was held, that although the notes 
must he held void, there could be a recovery for the loan itself upon 
the common counts. 

J 2 Kev. St. N. Y. 1836, p. 273, § 2. 

> New Hope, etc. B. Co. v. Poughkeepsie Silk Co., 25 Wend. 648. 
Compare United States Mtge. Co. v. Gross, 93 111. 483. 

s Stat. Mass. 1878, ch. 130; Pub. Stat. ch. 119, § 201; Acts Mass. 1887. 
ch. 214, § 80. 
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V 

without being engaged in ''more than one class or 
kind of business within the State."* 

§ 114. Forbidden Conditions in Insurance Policy. 

— Sometimes the making of specific contracts are 
regulated, as in Indiana, where a foreign insurance 
company is forbidden to insert a condition in its 
policy requiring the insured to give notice of a loss 
forthwith or within a period of less than five days, 
nor requiring the insured to procure the certificate 
of the nearest judicial officer, clergyman or other 
official or person of the loss, or the amount of the 
loss, not requiring the insured to bring suit within 
any ^period less than three years.' These provis- 
ions, which are simply limitations upon the com- 
pany's power of contracting, have been sustained. 
Reasonable diligence in giving notice has been held 
suflBcient,' and the certificate of the nearest magis- 
trate need not be furnished.* 

^ Employers^ Liability Assur. Corp. y. Merrill (Mass.), 29 N. E. Rep. 
529. 
« Rev. St. Ind. 1881, § 3670. 

» Insurance Co. v. Brim, 111 Ind. 281, 12 N. E. Rep. 315. 
^ Aurora Fire Ins. Co. v. Johnson, 46 Ind. 315. 

(7) 
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Article V. — Police Regulations, 

SECTION. 

119. Tbe Police Power. 

120. Regulation of Railroad Companies. 

121. Same — Fencing Railroad Track. 

§ 119. The Police Power. — That vague and un- 
defined power inherent in every sovereignty, which 
we are accustomed to call the ''police power*' of the 
State, is said by Judge Cooley to embrace, in a 
comprehensive sense, ''the whole system of internal 
regulation by which the State seeks not only to 
preserve the public order and prevent offenses 
against the State, but also to establish for the 
intercourse of citizens with citizens those rules 
of good manners and good neighborhood which 
are calculated to prevent a conflict of rights, and 
to insure to each the uninterrupted enjoyment of 
his own, so far as is reasonably consistent with a like 
enjoyment of rights by others. ''' The wide scope 
of this power is manifest. It is not our purpose now 
to examine its limitations, nor to consider it in all 
its various applications in the regulation of foreign 
companies. Every statutory regulation imposed by 
the sovereign upon foreign corporations within its 
jurisdiction is, in a broader sense, an exercise of 
the police power. But we will consider now only 

1 Cooley, Const. Lim., 6th Ed. p. 704. 



r 
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those police regulations, which are not specially 
-directed to foreign corporations, but to which the 
foreign company subjects itself by coming within 
the limits of the State. 

§ 120. Regulations of Railroad Companies.^- 

Among the most ' familiar of these statutes are en- 
actments regulating the business of railroad com- 
panies, reasonably limiting the amount of charges 
for the transportation of persons and property and 
establishing a commission charged with the duty of 
preventing unreasonable or discriminating rates 
upon transportation, and with the enforcement of 
reasonable police regulations for the comfort, con- 
venience, and safety of travelers and persons doing 
business with the company within the State. Such 
legislation has been repeatedly held to be within 
the power of the State, provided it does not amount 
to a regulation of interstate commerce.^ And in 
Stone V. Illinois Cent. R. Co.,' the Supreme Court 
of the United States recognized the power of the 
State to extend such regulations to a foreign corpo- 
ration leasing and operating a railroad within the 
State, holding that, as to the leased road, it was 
subject to local legislation to the same extent to 
which the lessor would have been subject had there 
been no lease. 

§ 121. Same — Feacingr Railroad Track. — Upon 

precisely sirailiar principles it has been held that a 
statute requiring every railroad company whose 



> Railroad Oominiasion Cases, IIG U. S. 307-356; Railroad Co. v. 
Maryland, 21 Wall. 456; Chicago, etc. R, Co. v. Iowa, 94 U.S. 155; 
Peik V. Chicago, etc. K. Co., 94 U. S. 164; Winona, etc. R. Co. v. Blake, 
94 U. S. 180; Rugorles v. Illinois, 108 U. S. 526, 531. See also Miinn v. 
Illinois, 94 111. IIH. 

MinU. S. 347. 
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line is open for use to erect and maintain fences on 
the side of its road, and declaring it liable to 
damages for injuries to live stock in case its 
fences are not made or are out of repair, 
applied to a foreign corporation which had 
extended its road into the State under legislative 
permission. The statute was enacted for public con- 
siderations. **Its purpose was to protect the travel- 
ing public, as well as farmers along the lines of 
railroads. * * * It was just a§ important that 
a road belonging to a foreign company should be 
fenced as that other roads owned by domestic cor- 
porations should be. The policy of the statute ex- 
tends to all railroads within the State and they 
are plainly comprehended in its language.'" 

» Purdy V. Xew York, etc. R. Co., 61 N. Y. 353. 
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Article VI. — Retaliatory Legislation. 

flBCTION. 

126. Validity — Not Unconstitutional as Delegating Legislative 

Power. 

127. Same— Nor as Denying Equal Protection of the Laws. 

128. Same— Retaliatory Taxation Laws not Invalid for Want of Uni- 

formity and Equality. 

129. Same — Not to be regarded as Taxation at all. 

130. Construction — When Retaliatory Provisions become Operative. 

131. Same — Strict Construction — General Rule— When the Effect of 

the Foreign Statute is Doubtful. 

132. Same— In New York— Distinction between "Obligations'' and 

'^Prohibitions." 

133. Same— Duties of State Officers. 

134. Same — ''Substantially the same Basis and Limitations." 

135. Same — "Taxes, Fines, Penalties, Deposits. Statements, Obliga- 

tions and Requirements." 

136. Same— "Same Obligations or Prohibitions." 

137. Same — When the Foreign Restrictions Coincide with Charter 

Limitations. 

^ 126. Validity— -Not Unconstitutional as Delegat- 
ing liegisiative Power. — In manj% perhaps a majority 
of the States, the idea that the comity due from one 
State to another is not required to be more than 
equal and reciprocal has found expression in so- 
called '^retaliatory laws/' having as an incidental 
and ultimate purpose the better protection of 
domestic corporations in their transaction of affairs 
abroad. In these statutes the State, in admitting 
foreign companies to do business within its borders, 
Measures its exactions by the taxes, license fees, 
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etc., imposed upon its own companies in the dom- 
icile of the foreign corporation. The validity of 
such laws has been vigorously attacked upon con- 
stitutional grounds. Without questioning the 
power of the State to prescribe terms upon which a 
foreign corporation may do business within its juris- 
diction, it is claimed that such a statute in effect 
delegates the exercise of legislative power upon that 
subject to the respective legislatures of the various 
corporate domiciles of the foreign companies, which 
undertake to do business in its territory. Says 
the Alabama court, in stating this objection: 'This 
section of the Code' authorizes, in effect, the legis- 
lature of Mississippi, speaking through its statutes, 
which are the subject of extrinsic proof and not of 
judicial knowledge in our courts, to fix by law the 
amount which the treasurer of Alabama shall de- 
mand of appellants, as a license tax, to do an insur- 
ance business in this State. If the law-making 
power of that State should, in a day, modify, amend 
or repeal their revenue laws, ipso facto, such legisla- 
lative action would modify, amend, or repeal the 
legal operation of our laws, provided the principle 
contended for by appellant's counsel is a sound and 
prevailing one. This cannot be, for it would be 
confiding to a foreign jurisdiction that legislative 
discretion which the General Assembly of Alabama 
are constitutionally bound to exercise themselves, 
and which they cannot delegate or commit to an- 
other. They are not permitted to 'substitute the 
judgment, wisdom and patriotism of any other body 
for those to which alone the people have seen fit to 

» Code Ala., 1876, § 1440. 
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confide this sovereign trust.' " * If such a statute is 
indeed a delegation of legislative powers it is too 
plain for argument that it is invalid. But the bet- 
ter view on principle, and it is supported by the 
weight of authority, is that the operation of such a 
law is made to depend upon a future contingency; 
that the provision is the law only of the State en- 
acting it; and that the mere fact that the con- 
tingency is created by the legislative action of the 
foreign State, and that the State ofl&cers are referred 
to the laws of that State to determine whether the 
continfi:ency has happened, cannot affect its validity.' 
Say the Supreme Court of Illinois: *'Who has ever 
doubted the validity of that portion of our statute 
which declares that deeds executed without the 
State may be acknowledged before any one author- 
ized to take such acknowledgments, by the laws of 
the State or country in which they are made? Or 
who has ever questioned the constitutionality of 
that portion of our statute which makes all wills and 
testaments made in a foreign State or country valid 
and binding here, if executed and proven agreeably 
to the laws and usages of such foreign State or 
country, although not in accordance with our gen- 
eral law on the subject? And yet in either of these 
cases there is just as much reason ior claiming that 
our legislature has abdicated its legislative func- 

I Clark V. Mobile, 67 Ala. 217, 10 Ins. L. J. 357. See to the same effect 
tinro anonymous Lidiana nisi prius cases reported in a note to the above. 
10 Ins. L. J. 361. The Supreme Court of that State, however, took a 
different view. State v. Ins. Co., 115 Ind. 257, 17 N. E. Rep. 574, 20 
Am. & Eng. Corp. Cas. 589. 
* Phoenix Ins. Co. v. Welch, 29 Kan. 672; People v. Fire Association, 

! 92 N. Y. 311; State v. Ins. Co., 115 Ind. 257, 17 N. E. Rep. 574, 20 Am. 

I & Eng. Corp. Cas. 589; Blackmer v. Royal Ins. Co., 115 Ind. 291, 17 N. 

E. Rep. 580; Home Ins. Co. v. Swigert, 104 111. 653. See also Haver- 

I hill Ins. Co. V, Prescott, 42 N. H. 547. 
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tions, and attempted to delegate its constitutional 
and legitimate powers to a foreign State or country, 
as there is that it has done or attempted to do so in 
the present case.''^ 

$ 127. Same — Nor as Denyinsr Bqual Protection 

of the Laws. — There is even less ground for the 
objection, sometimes made, that such laws vio- 
late the provision of the Federal constitution, 
that no State shall ''deny to any person within its 
jurisdiction the equal protection of the laws."' 
Such a contention is manifestly untenable. A cor- 
poration is not a ''person. ' ' It derives its corporate 
life and existence from the laws of the State of its 
origin. If of a foreign origin, it can come 
within the jurisdiction and transact business 
within the territory of the State only by legis- 
lative permission, express or implied. The right 
^f the State to exclude a foreign corporation 
is perfectly well settled.' When the State does 
not prohibit, comity implies a consent. But the 
very act here in question is a prohibition; it pre- 
scribes the conditions upon which such organizations 
may be admitted, to which the latter by coming 
in must be taken to assent. Thev have no constitu- 
tional right, as the citizen of another State has, to 
come into the jurisdiction, and cannot dispute the 
conditions under which alone it has been admitted.* 

1 Home Ins. Co. v. Swigert, 104 Ul. 653. Upon the general point that 
a valid law may be dependent, in its operation, upon the shifting char- 
acter of foreign laws, rules and edicts, see State v. Parker, 26 Vt. 357 ; 
Bull V. Read, 13 Gratt. 390; Cargo of Brig Aurora y. United States, 7 
Oranch, 386; Williams v. Bank of Michigan, 7 Wend. 540; Bank v. 
Village of Rome, 18 N. Y. 38, distinguishing Barto v. Himrod, 8 N. Y. 
483. 

» Const. U. S. art. 14, § . 

« Ante, § 3. 

* People V. Fire Ass'n, 92 N. Y. 311, 324. 
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^128. Same-^Betaliatory Taxation liaws not In- 
Yalid for Want of Uniformity and Equality. — Nor can 

such retaliatory legislation be regarded as in conflict 
with the principle of uniformity and equalitj'' in 
taxation required by the constitutions of many of 
the States, whether the charge upon the company 
is to be regarded in the nature of taxation or of a 
license. The efiect of such laws is to classify the 
foreign companies by the States from which they 
come, and, even if they are considered as levying a 
tax, such classification for purposes of taxation being 
just and fair, there can be no constitutional objec- 
tion to it/ 

§ 129. Same-^Not to be Begrarded as Taxation at 

all. — But the better view is that the burden imposed 
by these statutes is not to be regarded as a tax at 
all, but rather in the nature of a license fee.* Thus, 
in New York, it was held that such a law did not come 
fairly within the terms of a constitutional provision 
that **any law which imposes, continues or revives a 
tax shall distinctly state the tax and the object to 
which it is to be applied, and it shall not be sufiicient 
to refer to any other law to fix such tax or object,'" 
and was not invalid as in violation of it.* And 
in Georgia, such legislation was held to have no 
connection with the general tax laws, and not 
repealed by general laws on the subject of taxation, 
subsequently passed.'^ 

* Phcenix Ins. Co. v. Welch, 29 Kan. 672; Home Ins. Co. v. Swigert, 
f04 ni. 653; State ex rel. t. Insurance Co., 115 Ind. 257, 17 N. £. Bep. 
^74, aO Am. & £ng. Corp. Cas. 689. Contra: Clark v. Mobile, 62 Ala. 
217, 10 Ins. L. J. 367. 

* Phoenix Ins. Co. v. Welch, 29 Kan. 672. 
« Const. X Y. art. 3, § 20. 

* People V. Fire Ass'n, 92 N. Y. 311, 327. 
< Goldsmith v. Home Ins. Co., 62 Ga. 379. 
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^ 130. Construction — When Retaliatory Provision 

Becomes Operatiye. — The contingency contemplated 
by such statutes arises when the laws of the foreign 
• State provide for imposition of the tax, license fee, 
etc., and the retaliatory law goes into eflPect at once. 
It is not necessary that payment should have been 
actually exacted from some corporation of the retal- 
iating State/ nor even that any of its corporations 
should be at that time doing business in the foreign 
State/ 

§ 131. Same— strict Construction — General Rule 
— When the EiTect of the Foreigrn Statute is Doubtful* 

— There can be no doubt that the proper general 
rule of interpretation of such legislation requires a 
strict construction, confining its operation to the 
limits expressed in its terms. Such enactments^ 
are in derogation of the general policy and law 
of comity prevailing in all the States, which 
allows foreign corporations to engage in business in 
their respective jurisdictions, and a particular com- 
pany or class of companies should not, as a merely 
retaliatory measure, be excluded from doing so by 
a judgment of ouster unless it is clearly apparent 
that the case is within the scope of the retaliatory 
statute.* So where a New York statute provided 

1 Phoenix Ins. Co. v. Welch, 29 Kan. 672; State v. Fidelity, etc. Ins. 
Co., 77 Iowa, 648, 42 N. W. Rep. 509; State v. Fidelity, etc. Co. (Ohio), 
31 N. E. Rep. 658. 

* Gennania Ins. Co. v. Swigert, 138 111. 237, 21 N. E. Rep. 530. In so^ 
construing the statute in this case the court calls attention to the fact, 
that no provision is made by its terms whereby the State auditor can 
inform himself as to whether insurance companiee organized under the 
laws of the State have or have not agencies in any particular foreign 
State. He cannot leave his office to make inquiries ; no provision id 
made for a messenger, and he is not authorized to rely upon the reports 
of officers of the foreign State. See also State v. Reinmund, 46 Ohio St. 
214, 13 N. E. Rep. 30. 

'State V. Fidelity, etc. Ins. Co., 39 Minn. 638, 41 N. W. Rep. 108; 
Griesa v. Massachusetts Ben. Co., 15 N. Y. Supp. 71. 
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that '*no company organized under this act'' shall, 
etc., engage in more than one of the several kinds 
of risks specified, and it appeared doubtful what 
effect would be given to such legislation in that 
State, the Minnesota court in a quo warranto pro- 
ceeding held that, m the absence of judicial construc- 
tion of the provision by the courts of New York, it 
would not exclude a New York corporation organized 
before the enactment of the New York statute in 
question from doing business in Minnesota, although 
it might be of the opinion that the probable effect 
of such legislation was to restrict the operations of 
foreign corporations in New York to a narrower field 
than that allowed in Minnesota to the respondent/ 

$132. Same-^In New York— Distinction between 
''Oblifirations" and "Prohibitions." — The New York 

retaliatory statute provides that where any other 
State shall impose any ''obligations" upon corpora- 
tions of this State doing business in such other 
State, **the like obligations are hereby imposed on 
similar corporations of such other States transacting 
business in this State.''' Upon a question as to the 
validity of insurance effected by a Massachusetts 
assessment company in New York upon the life of a 
woman sixty-two years of age, it was urged that 
under the above retaliatory law, the statute of 
Massachusetts providing that '*no corporation doing 
business under this act shall issue a certificate or 
policy upon the life of any person more than sixty 
years of age,''* must be considered as in force in 
New York as to Massachusetts companies. The 
New York Supreme Court, however, held otherwise 

J state V. Fidelity, etc. Ins. Co., 39 Minn. 538, 41 N. W. Rep. 108. 

« Acts N. Y. 1883, ch. 176. 

s Acts Mass. 1885, ch. 183, § 10. 
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upon the theory that the retaliatory statute must be 
strictly construed, and that in imposing **like obli- 
gations" upon foreign companies the term '*obliga- 
tion" cannot be held to include a prohibition or 
limitation upon the powers of the corporations 
referred to/ 

§ 133. Same — ^Duties of State Officers. — Another 

argument in favor of a strict construction of such 
statutes is that their precise and ultimate effect 
cannot be foreseen at the time they are passed. 
The statutes of the foreign jurisdiction which they 
declare shall become a part of the State may not be 
yet enacted. And if already on the statute book 
they may be radically different in policy and theory, 
from the rest of the legislation on that subject, of 
the State by which they are adopted. Thus, in 
Maryland, where the insurance commissioner has no 
discretionary power to exclude a foreign company 
from the State, it was held, under a retaliatory law 
which provided that when, under the laws of any 
other State, any 'Haxes, fines or penalties, or other 
obligations or prohibitions are imposed upon insur- 
ance companies,'' incorporated under the law of 
Maryland, ''greater than those imposed by the laws 
of this State,'' the same shall be enforced upon 
'^companies of such State doing business in this 

^ Griesa v. Massachusetts Ben. Assn. 15 K. Y. Supp. 71. While this is 
probably a correct interpretation of the New York statute, on principle 
the power of the Massachusetts company to make a contract in New 
York, which it was incapacitated to make in Massachusetts, not because 
of a general rule of property, but because the legislature of that State, 
which created it, has withheld the power, may well be doubted. Such 
a statute controlling, limiting, fixing the powers of assessment insur- 
ance companies generally, both foreign and domestic, within the State, 
may well be regarded as a part of the charter of the companies organized 
under the statute, and that it therefore goes with them and limits their 
action in the foreign jurisdiction. See ante, § 9 and post, § 137. 
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State, instead of those prescribed by the laws of 
this State/' had the effect to put into operation in 
Maryland the New York statute, giving the insurance 
commissioner, or as he is called in that State *'the 
superintendent of insurance," authority to refuse 
a foreign corporation power to transact the business 
of insurance in the State, ''whenever the capital 
stock shall be impaired and also whenever in his 
judgment such refusal to admit shall promote the best 
interests of the people of this State. ' ' And under this 
transplanted statute the court sustained the discre- 
tionary exclusion by the Maryland commissioner of 
insurance of an otherwise unexceptionable New 
York corporation, it being shown that a similar 
Maryland company had been arbitrarily excluded 
from the State of New York by the superintendent 
of insurance.* But in Indiana, where the statute 
provides for the payment of taxes, etc., by foreign 
insurance companies to the State auditor,* it was 
held that the retaliatory statute' would not put in 
force the New York law, by which foreign com- 
panies are required to paj'^ taxes to the treasurer of 
the fire department of each city or to the city treas- 
urer, so as to enable such municipal officers in 
Indiana to maintain an action for such tax is 
against a New York corporation doing business in 
that State.* 

^ 134. Same — ^'Substantially the Same Basis and 

Liimitations." — Legislation of this kind affords an 
apt illustration of need for precision and skill in 

1 Talbott V. FideUty, etc. Co. (Md., June 18, 1891), 22 N. E. Bep. 396. 
See also Stote v. Moore, 39 Ohio St. 486. 
» Acts Ind. 1873, p. 205, § 8. 
s Bev. St. Ind. 1881, § 3773. 
4 Blackmer ▼. Boya] Ins. Co., 116 Ind. 291, 17 N. E. Bep. 680. 
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drafting statutes; for if the language used in the re- 
taliatory statute is general and inexact, just in 
that proportion will the eflPect of the legis- 
lation, which it adopts, be uncertain and 
indeterminate. Thus, the Ohio law provides 
that certificates of authority to do business 
shall not be granted to any assessment insurance 
company organized in any State in which such 
Ohio corporations * 'are not permitted to do business 
on subtantially the same basis and limitations as 
they are in Ohio."' The ''basis and limitations" 
on which such assessment companies may do busi- 
ness in Ohio, without complying with the laws reg- 
ulating mutual life insurance companies, are briefly: 
{1) that their policies must be for the relief of mem- 
bers and for the payment of money to the /amities 
or /letrs of deceased members, (2) that the agreement 
to pay any fixed amounts under their policies, 
whether as endowments or death losses, shall be 
conditional upon the same being realized from as- 
sessments, and (3) flbat no policy shall be issued 
for a greater amount than the company shall be 
able to pay from the proceeds of one assessment.* 
In a quo warranto proceeding against a Michigan 
corporation it was shown that under the law of that 
State every policy issued by such a company must 
specify the amount it promised to pay and upon 
the happening of the contingency that the full 
amount should be due; that no foreign assessment 
company was entitled to a certificate of authority 
to do business in the State, unless it had in force 
policies upon which one assessment would pay the 

> Rev. St. Ohio, § 3630^. 
2 hi. §§ 3630, 3630c. 
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highest amount insured upon any one life ' Thus, 
in Ohio, the assessment company is required to pay 
only such sum as may be realized from an assess- 
ment, and its policy must so provide. But in Mich- 
igan such a company is obligated to pay the full 
amount of its policy. In Ohio endowment policies 
may be issued; in Michigan there is no provision 
for policies of that kind by assessment companies. 
And it was in evidence that the commissioner of 
insurance of that State had refused, for that reason, 
to issue his certificate of authority to do business 
to an Ohio assessment company. And finally, un- 
der the Ohio law, the beneficiaries were limited to 
the members themselves and their families and 
heirs, while in Michigan any body with an insur- 
•able interest might be a beneficiary. The court 
held that the Ohio assessment companies were not 
in Michigan * 'permitted to do business on substan- 
tially the same basis and limitations as they are in 
Ohio'^ and that the Michigan company must be ex- 
cluded.' 

^135. Same— ''Taxes, Fines, Penalties, Deposits, 
Statements, Obligrations and Requirements." — — A 

somewhat similar ruling was made in a case arising 
under the New Hampshire statute which provided 
for the imposition of **the same taxes, fines, penal- 
ties, deposits, statements, obligations^Jand require- 
ments'** upon a foreign mutual insurance company 
as are imposed in the State of its domicile upon 
New Hampshire corporations. It was held that a 

I How. Mich. St. Supp. §§ 3960c24, 3960d6. 

« State V. Western Union Mut. L. & Ace. Soc, 47 Ohio St. 167, 24 N. 
£. Rep. 392. See also State v. Moore, 39 Ohio St. 486; State v. Moore, 
39 Ohio St. 7. 

» Comp. St. N. H., p. 371, ch. 154, §§ 4, 5 and 6. 
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Massachusetts statute which provided that no for- 
eign insurance company shall make a contract of 
insurance in that State until it had complied with 
the provisions of that act,' was thereby put into ef- 
fect in New Hampshire, and that a contract of in- 
surance made in that State by a Massachusetts 
mutual insurance company which had not complied 
in New Hampshire with the terms of the Massachu- 
setts law was invalid.' 

$ 136. Same — ''Same Obligations or Prohibi- 
tions/' — The retaliatory section of the Ohio statute, 
which applies to insurance companies generally, pro- 
vides that when, by the laws of another State, 
**any taxes, fines, penalties, license, deposits of 
money or of securities or other obligations or pro- 
hibitions" are imposed on Ohio insurance compa- 
nies doing business there, *'the same obligations or 
prohibitions of whatever kind" shall be imposed 
upon all insurance companies of that State doing 
business in Ohio.' This act was held to be for the 
purpose of protecting insurance companies from 
imposition rather than retaliatory, in the sense of 
first imposing upon foreign companies such taxes as 
are imposed upon other foreign corporations under 
like circumstances, and then, in addition, a sum 
equal to what other States may impose upon Ohio 
companies doing business there. As a consequence, 
a peremptory writ of mandamus was granted to 
compel the superintendent of insurance to accept a 
sum which, in addition to the amount paid as 
taxes in the several counties, was sufficient to make 



1 Laws Mass. 1854, p. 773, ch. 331, § 1. 

* Hayerhill Ins Co. v. Prescott, 42 N. H. 647. 

« Rev. St. Ohio, § 282. 
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the total equal to the amount that would be real- 
ized were the rule of taxation of the State of the 
corporate, origin applied to the company's business 
in Ohio.' 

§ 137. Same — When the Foreign Bestrictions Co- 
incide with Charter Limitations. — The lowa COUl*t, 

in enforcing, under the retaliatory provision of the 
Iowa Code,' the statute of New York, which pre- 
cludes foreign insurance companies from making in 
New York more than one of certain kinds of insur- 
ance, held that the fact that Iowa companies, by 
Iowa laws, are prohibited from making more than 
one kind of insurance in Iowa,' and hence that the 
New York law does not deny them any right which 
they would have at home is immaterial ; that if 
New York irpposes any prohibitions, the same pro- 
hibitions must be imposed in Iowa as against New 
York companies.* It may be noted in this connec- 
tion that it is extremelv doubtful whether the Iowa 
companies would not be precluded by the above 
mentioned provision of the Iowa Code from engag- 
ing in more than one kind of insurance in New 
York, irrespective of the New York law on that 
subject. The enactment in question is that ''No 
company shall be organized to issue policies of in- 
surance for more than one of the above five men- 
tioned purposes, and no company that shall have 
been organized for either one of said purposes shall 
issue policies of insurance for any other.'"* Such a 
provision may fairly be regarded as a part of the 

1 state V. Reimund, 45 Ohio St. 214, 13 N. E. Bep. 30. 

2 Code Iowa, § 1154. 
« Code Iowa, § 1695. 

< State V. Fidelity, etc. Co., 77 Iowa, 648, 42 N. W. Rep. 509. 
* Code Iowa, § 1695. 

(8) 
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charter of each company, and imposes a restriction 
which will accompany it into the New York 
jurisdiction/ If this view is right, and it is in 
accordance with every principle, it results that the 
New York statute withholds from the Iowa corpora- 
tions only a privilege which they cannot accept, 
and the decision of the Iowa court enforces, by way 
of retaliation, a law which could have no applica- 
tion to Iowa corporations, the protection ot whose 
interest the Iowa legislature must be held to have 
had in view. 

1 See ante, § 9. Compare State v. Western Union Mut. L. & Acc- 
Soc, 47 Ohio St. 167, 24 N. £. Rep. 392. But see Griesa v. Massachu- 
setts Ben. Ass^n, 15 N, Y. Supp. 72, where the New York Supreme 
Court held that the restriction imposed by a Massachusetts statute 
upon all companies, domestic and foreign, ^^doing business under 
this act,'' from issuing a policy upon the life of any person over sixty 
yeai*s of age (Acts Mass. 1885, ch. 183, § 10), will not follow a Massa. 
chusetts company into Kew York and invalidate a contract made there. 
On principle this decision is of doubtful authority. 
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Article VII. — Taxation of Foreign Companies. 

SECTION. 

142. The Power in General. 

143. Priyilege Taxes. 

144. License Fees — General Principles. 

145. Reasonableness and Unreasonableness of License Fees. 

146. Distinction between a License Fee and a Tax for Revenue. 

147. Same — Municipal License. 

148. Special License — When Exclusive of Other Regulation. 

149. Taxation for Revenue — Situs of Property — Personalty. 

150. Situs of Real Estate. 

151. Situs of Corporate Stock. 

152. Situs of Rolling Stock of Railroad. 

153. Assessment — Of Property within the State. 

154. Same — Assessment upon ^^Net Value" of Insurance Policies. 

155. Same — When fixed by Admitting Statute. 

156. Same — ^In the Absence of Specific Legislation. 

157. Remedies for Non-payment — ^Exclusion. 

158. Same — Indictment. 

159. Collection from Local Agent. 

160. Constitutional Questions — Citizenship— ^^Equal Protection of 

the Laws," etc. 

161. Same — ^Interstate Commerce. 

162. Same— -"Equality and Uniformity." 

163. Same — Constitutional Restrictions. 

164. Same — ^Payment of Tax to Fire Department or to a Benevolent 

Association. 

165. Construction— Exemption from Taxation. 

166. Same— Effect of Exemption from General Taxation. 

167. Same— "Manufacturing within the State." 

168. Same — "Insurance Company Incorporated or Associated" under 

Foreign Government— ^oint- stock Company. 

§ 142. The Power In General. — The taxes which 

are imposed upon foreign corporations may be 
either taxes upon the property of the company 



m 
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within the jurisdiction, or privilege taxes, or license, 
fees, the payment of which is made a condition of 
the companj^'s right to do business and exercise its 
functions within the State. The power to impose 
these two classes of taxes rests upon distinct 
grounds. The right to tax the property of the for- 
eign company, cannot be distinguished from the 
power of taxing any property within the territorial 
jurisdiction of the State. On the other hand, the 
power to impose a privilege or license tax rests upon 
the power of the sovereignty to exclude the foreign 
company from its territory. This distinction does 
not coincide with the diflFerence between taxes for 
revenue and license taxes; for many taxes in the 
form of license fees, which are in reality imposed 
for purposes of revenue, are frequently enforced 
against foreign companies by the alternative of ex- 
clusion. 

§ 143. Prlvilegre Taxes. — This power of taxing 
under, the form of a license, whether it be exercised for 
revenue, or for purposes of regulation, is co-exten- 
sive with the power of the sovereignty to exclude for- 
eign coporations from its jurisdiction; andthat power, 
as we have seen, is subject only to the limitation 
that it must not encroach upon the exclusive power 
of Congress to regulate interstate commerce.* Since 
such a tax rests upon the power of exclusion, exclu- 
sion is the remedy usually provided to enforce pay- 
ment.* It is in no sense a tax upon property of the 

> Ante, §§ 3, 32-45; Ducat v. Chicago, 48 111. 172, 95 Am. Dec. 629, 10 
Wall. 410; Paul v. Virginia, 8 Wall. 168; Western Union Tel. Co. v. 
Lieb, 76 1\\. 172; People v. Thurber, 13 111. 654; State v. Ins. Co., 115 
Ind. 257, 17 N. E. Rep. 674; 20 Am. and Eng. Corp. Cases, 689. 

* Attorney General v. Bay State M. Co., 99 Mass. 148; Ducat v. Chi- 
cago, 48 111. 172; People v. Equitable Trust Co., 96 If. Y. 387; Leaven- 
worth V. Booth, 15 Kans. 627 ; Liverpool Ins. Co. v. Massachusetts, 10 
Wall. 686. Compare Connecticut Ins. Co. v. Commonwealth, 133 Mass. 161 . 
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* 

.company, either within or without the State, and it 
makes no diflference that the tax itself is estimated 
by a percentage of the whole amount of the divi- 
dends, or of the whole amount of capital stock, 
rather than by a percentage of dividends earned 
within the State, or of that portion of the capital 
stock employed within the State/ And so it is held 
that a tax is not invalid, because, a portion of the 
dividends, upon which it is computed, is derived 
from securities which are exempt by law from taxa- 
tion.' Conversely, if the tax is not a license or 
franchise tax, but is in its nature a tax upon the 
property and assets of corporations, its operation, 
when applied to foreign companies,*^ will be limited 
to that portion of their capitaFstock or assets which 
they bring within the jurisdiction.' 

§ 144. License Fees — General Principles. — In an- 
other part of this chapter we^have had occasion to con- 
sider when the granting and refusal of a license is a 
judicial act on the part of the State officials, and, 
therefore, not subject to control bj^ the courts,* and 
when such officials act in a purely ministerial ca- 
pacity/ We have seen that^a^'presumption is to be 
indulged in favor of the regularity of the issue of 
the license,' and that if the'paper itself be lost, parol 
evidence would be admissibleto supply its contents,' 

1 People V. Equitable Trust Co., 96^:Nr. Y. 387; People v. Horn Silver 
Mining Co., 106 N. Y. 76, 11 N. E. Rep. 166; Attorney General v. Bay 
State M. Co., 99 Maas. 148; Southern Cotton Oil Co. v. Wemple, 44 Fed. 
Kep. 24; People v. Wemple, 131 N. Y. 64, affirming 61 Hun, 83, 15 
N. Y. Sup. 446; Delaware R. R. Tax, 18 Wall. 206. See also Pipe Line 
Co. V. Berry, 63 N. J. L. 212, 19 Atl. Rep. 666. 

> People V. Home Ins. Co., 92 N. Y. 328. 

» Commonwealth V. Standard Oil Co., 101 Pa. St. 120. 

^ Ante, § 61. 

• Ante, § 62. 

• Ante, § 66. 
7 Ante, § 66. 
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and that such a license, even when levied for the pur- 
pose of revenue, is not exclusive of other forms of 
taxation.* 

$ 145. Beasonableness and Unreasonableness of 
License Fees. — Since the States in imposing condi- 
tions upon foreign companies are in the exercise of 
a sovereign power, and may make such regulations 
as they see fit, so long as they do not encroach 
upon the power of Congress to regulate interstate 
commerce, no question can arise as to the reason- 
ableness or unreasonableness of the license fee which 
is exacted. They are under no obligations to make 
'^reasonable" regulations for the admission of for- 
eign companies, and no court has power to consider 
that question. But where the State delegates to a 
municipal corporation the legislative discretion of 
determining upon what terras a foreign company is 
to be admitted to do business within the city, such 
delegated power must, of course, be exercised rea- 
sonably with a view of accomplishing the end con- 
templated.* 

$146. Distinction between a License Fee and a 

Tax for Revenue. — Ordinarily, the distinction be- 
tween a tax, in the form of a license, imposed for 
revenue, and a license fee, exacted for purposes of 
regulation, which is so fine as to be scarcely capable 
of formulation, in general terms,' is unimportant in 
these cases, but instances are not wanting in which 
the validity of the tax has depended upon whether 
it is to be regarded as a tax for revenue, or a license 
fee for regulation. Thus, in a case arising in Cali- 
fornia, where there is a constitutional provision that 

^ Ante^ § 54. 

* Insurance Co. v. New Orleans, 1 Woods, 86. 

» Cooley, Taxtion, 697. 
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the legislature shall have no power to impose taxes 
upon counties, cities, or towns, for municipal pur- 
poses, but may, by general laws vest, in the corpo- 
rate authorities thereof, the power of such taxation,^ 
it was urged that a statute, requiring the agent of 
every foreign fire insurance company to pay a per- 
centage of premiums for property insured within 
the city or county to the treasurer thereof for the 
purpose of establishing a fireman's relief fund, was 
not invalid as being an act levying a tax, but rather 
imposed a license for purposes of regulation. The 
court, however, held otherwise, especially in view 
of the fact that before the statute in question was 
enacted, a complete system of licensing and regulat- 
ing foreign companies was already in operation. 
The business being already licensed, the subsequent 
law subjecting it to a tax in the form of a license 
must be presumed to have been for revenue, and 
not intended as a condition. The statute was, there- 
fore, declared void.* While it is true that such 
limitations are applicable only to the power of taxa- 
tion, and are not, therefore, to be taken as limiting 
the police functions of government, when entirely 
diflferent ends are in view, although it is sought to 
reach them by a regulation in the form of a tax, 
the statute must still conform to the limitations 
upon the taxing power, except in so far as a departure 
is necessary to make it regulative or prohibitory.' 

§ 147. Same — Municipal License. — The distinc- 
tion between a license and a tax sometimes becomes 



1 Const. Oal., art. 11, § 12. 

* San Francisco v. Liverpool, etc. Ins. Co., 74Cal. 113, 16 Pac. Rep. 
380. 

* San Francisco v. Liverpool, etc. Ins. Co., 74 Cal. 113, 15 Pac. Bep. 
380. 
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very material, too, in construing grants of powers 
to municipalities. The rule is that general power 
to license does not carry with it authority to impose 
a tax for revenue. ''A license is issued under the 
police power, but the exaction of a license fee with 
a view to revenue would be an exercise of the power 
of taxation; and the charter must not assume it.''* 
General power in the charter ' 'to regulate the police of 
the city or village, and- pass and enforce all neces- 
sary police ordinances," will not authorize the impo- 
sition of a license fee of two per cent, of the gross 
receipts of the agency in the city.' And where an 
act provided that the agents of foreign insurance 
companies shAuld annually return to the municipal 
authorities, the net receipts of their agencies, to 
be taxed at the same rate as other personal prop- 
erty, which tax should be in lieu of all town 
and municipal licenses, it was held that a pro- 
viso that the act did not prohibit cities having 
an organized fire department from levying a license 
fee to be applied in support of that department, 
would have no effect to confer no power on such 
cities to require a license in the absence of its grant 
under some other laws.' 

But where the power granted by the charter is * *to 
license, tax and regulate," the city may impose a 
license fee for revenue purposes upon foreign insur- 
ance companies, although a tax on their net in- 

* St. Louis V. Independent Ins. Co., 47 Mo. 146; St. Louis v. Boat- 
men's Ins. & Tr. Co., 47 Mo. 150. 

« Chicago V. Phoenix Ins. Co., 126 III. 276, 18 N. E. Rep. 668, affirm- 
ing 26 111. App. 650. Compare Springfield v. London, etc. Ins. Co., 21 
111. App. 156. 

» Chicago V. Phcenix Ins. Co., 126 111. 276, 18 N. E. Rep. 668. 
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comes for city purposes is imposed by another stat 
ute/ 

§ 148. Special License — When Exclusive of Other 

BeiTuiations. — The acceptance of a special statutory 
license, although broad and general in its terms, 
will not relieve the foreign company from such reg- 
ulation as imposed upon domestic companies of like 
character. Thus the Supreme Court of Minnesota 
held that a foreign railroad company did not, by 
accepting the benefits of a statute authorizing it to 
build its road into the State, and giving it all the 
powers, franchises and privileges, and subjecting it 
to all the liabilities of companies organized under 
the laws of that State/ thereby become strictly a 
domestic corporation, but merely obtained a per- 
mission to construct and operate railways within 
the State with the powers and franchises possessed 
by domestic companies; that, as its powers, fran- 
chises and privileges within Minnesota are entirely 
and exclusively the creation of the laws of that 
State, although its legal entity, the mere right to 
exist, is derived from the law of another State, it 
comes fairly within the language ot a statute,^ pro- 
viding that no corporation shall '*be created or or- 
ganized under the laws of this State'' without the 
payment of certain fees.* It is not reasonable to 
suppose that the legislature intended to exempt 
corporations primarily created by the laws of an- 
other State from the payment of fees exacted from 
corporations exclusively domestic, although both 

* St. Joseph V. Ernst, 96 Mo. 360, 8 S. W. Rep^668. See also Leaven- 
worth v. Booth, 15 Kans. 627. 
2 Laws Minn. 1877, ch. 14. 

< Laws Minn. 1889, ch. 225. 

< State V. Sioux City R. Co., 43 Minn. 17, 44 N. W. Rep. 1032. 
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actually within the jurisdiction. For instance it 
has been held that steam ferry boats plying between 
the city in which they were registered and had 
their home port and the shores of another State, 
were not taxable in that city when owned and 
run by a corporation created in that other State.* 
And the mere right of a foreign creditor to receive 
from his debtor within the State the payment of 
his demand cannot be subjected to the taxation 
within the State. It is a right that is personal to the 
creditor where he resides and the residence or place 
of business of his debtor is immaterial.* 

§ 150. Situs of Real Estate. — Of course the 5t<us of 
real property is fixed by its very nature, but a ques- 
tion has sometimes arisen as to what property falls 
within the definition of real property. Thus it has 
been held that a pipe line, for the conveyance of 
crude petroleum, which was buried two and a half 
to three feet beneath the surface, upon the lands of 
persons from whom the company had acquired by 
deed the right of way, for the purpose of laying and 
operating it, is real estate and subject to taxation 
as such.' 

§ 151. situs of Corporate Stock. — The capital 

stock of a corporation is susceptible of taxation in 
two aspects; it may be assessed directly to the com- 
pany, as capital stock, or the shares may be assessed 
as the individual property of the shareholders. The 
capital stock of a foreign company can be assessed 
for taxation only so far as it is subjected to the local 

^ St. Louis V. Ferry Co., 11 Wall. 423. Compare St. Louis v. Ferry 
Co., 40 Mo. 580. 

• Coolcy, Taxation, 21 ; Barber Asph. P. Co. v. New Orleans, 41 La. 
An. 1016, 6 South. Rep. 794. 

•Pipe Line Co. v. Berry, 63 N. J. L. 212, 19 Alt. Rep. 666. 
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jurisdiction by being employed within the State/ 
But the shares of stock fall within the general rule, 
that the situs of personal property follows the domi- 
cile of the owner, and, although the company is 
organized and located in another jurisdiction, may 
be taxed for State and county purposes,* notwith- 
standing a tax has already been paid thereon in the 
State where the corporation is located.' And where 
the company is a domestic corporation, shares of 
stock, belonging to a non-resident stockholder, fol- 
low his domicile and are beyond tbe local jurisdic- 
tion and are not subject to taxation, notwithstand- 
ing a tax may be levied on the capital , stock as a 
whole as the property of the company.* Sometimes 
the statute recognizes the inequity of such double 
taxation and provides for the exemption of shares 
in a foreign corporation, where its stock is taxed in 
the State of its corporate domicile.* 

§ 152. Situs of Bollinsr Stock of Railroad. — What 

is the situs of the rolling stock of a railroad corpora- 

1 People V.American Bell Tel. Co., 117 N. Y.S241, 22 IT.E. Rep. 1057. 

* McKeen y. Northampton County, 49 Pa. St. 519; Whiteaell v. North- 
ampton County, 49 Pa. St. 526; State v. Branin, 23 N. J. L. 484; State v. 
Bently, 23 N. J. L. 532; Seward v. Rising Sun, 79 Ind. 351; Great Barr- 
ington V. County Conirs., 16 Pick. 572 ; Newark Ciiy Bank v. Assessor, 30 
N. J. L, 13. 

8 Seward V. Rising Sun, 79 Ind. 351 ; Dyer v. Osborne, 11 R. I. 321; 
San Francisco v. Fry, 63 Cal. 470, 1 Am. & Eng. Corp. Cas. 431. In this 
last case it was held that a constitutional inhibition against double tax- 
ation applied only to taxation by the same State or government. 

< North Carolina R. Co. v. Comrs. of Alamance, 91 N. C. 464. 

^3mith V. Town of Exeter, 37 N. H. 556; Foster v. Stevens, 63 
Vt. 175, 22 Atl. Rep. 78. See also British Foreign M. Ins. Co., 42, Fed. 
Rep. 90. But a provision of the Ohio statute (Act Ohio April 6, 1859, $ 
59), that *'no person shall be required to list for taxation any certificate 
of the capital stock of any company, the capital stock of which is taxed 
in the name of the company,'' has been held by the Supreme Court of 
the United States not to apply to shares in a foreign corporation which 
pays taxes in Ohio only on the portion of its property which is situated 
there. Sturges v. Carter, 114 U. S. 511. 
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tion, and whether it is to be considered real estate, 
personalty or in the nature of ''movable fixtures/' 
are questions that have been much discussed, but a 
consideration of which is hardly germane to our 
present purpose/ It is sufficient here to say that 
there can be no doubt, on principle or authority, of 
the right of the State to tax the rolling stock of a 
foreign railroad corporation, which is habitually 
used within its jurisdiction. It may levy upon such 
cars and engines a tax which, as the property so 
used and employed is continuously changing, is to 
be fixed by an appraisement and valuation of the 
average amount of property so habitually used.' 

' ^ 153. Assessment — Of Property within the State. 

— While, as we have seen, the State has no power 
to levy a tax which falls directly or indirectly 
upon commerce between the States, yet the mere 
fact that a foreign company is engaged in such in- 
terstate commerce will not affect the legal right of 
the State to tax that portion of the company's 
property which has a situs within the State.' Where 
such property consists of lines of railroads or tele- 
graphs manifest practical difficulties will arise in 
making a fair assessment. The proper solution of. 
these difficulties will, of course, depend largely upon 
the particular facts of each case. In Massachusetts, 
in the case of a telegraph company, the plan adopted, 
of estimating the value of the property owned and 
used by it in that State, by comparing the length 
of its lines within that State with the length of its 

^ See Pacific B. Co. v. Cass County, 53 Mo. 17 ; Orange, etc. R. Co. v. 
Alexandria, 17 Gratt. 176. 

* Marye y. Baltimore, etc. R. Co., 127 U. S. 117; Atlantic, etc. R. Co. 
▼. Lesueur, (Ariz. Sept. 18, 1891.) 19 Pac- Rep. 157. See also Balti- 
more, etc. R. Co. V. Allen, 22 Fed. Rep. 376. 

* Ante, $ 40. 
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entire lines, was held to be a fair assessment 
in that instance, although it might not be so con- 
sidered under diiBferent circumstances. Said Mb. 
Justice Miller, in delivering the opinion of the 
court: ''It is very clear to us, when we consider the 
limited territorial extent of Massachusetts, and the 
proportion of the length of the lines of this company 
in that State to its business done therein, with its 
great population and business activity, that the 
rule adopted to ascertain the amount of the value 
of the capital engaged in that business within its 
boundaries, on which the tax should be assessed, is 
not unfavorable to the corporation, and that the 
details of the method bv which this was determined 
have not exceeded the fair range of legislative dis- 
cretion. We do not think that it follows neces- 
sarily, or as a fair argument from the facts stated 
in the case, that there was injustice in the assess- 
ment for taxation.'" Where the special charter of 
a railroad company defines the basis on which it is 
to be taxed its subsequent consolidation with other 
roads so as to form a continuous line partly within 
and partly without the State, will not so far change 
.its identity as to subject it to a diiferent rate of tax- 
ation under a general railroad law.' 

§ 154. Same— Assessment Upon **Net Value** of 

Insurance Policies. — An assessment of an excise tax, 
at one-half of one percentum per annum, upon the 
**netvalue" of policiesof insurance issued, orassumed 
within the State, was held to be a legitimate exercise 
of the power granted by the Massachusetts consti- 
tution **to impose and levy reasonable duties and 

1 Western Union Tel. Co. v. Massachusetts, 125 U. S. 530, 563. 
< State Treasurer v. State Auditor, 46 Mich. 224, 13 Am. & Eng. Ry. 
Gas. 296. 
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excises upon any produce, goods, wares, merchan- 
dise and commodities whatsoever, brought into, 
produced, manufactured or being within the State,''* 
on the ground that such tax was * 'reasonable,'' and 
that insurance policies or risks were ''commodities," 
within the statute constitution.' 

^ 155. Same — When Fixed by the Admlttinsr Stat- 
ute. — A statute of Ohio "to confirm the charter of 
the Covington and Ohio Bridge Company," a Ken- 
tucky corporation, and authorize the construction of a 
bridge over the Ohio river, which provided that half 
the capital stock paid should be placed upon the du- 
plicate for taxation,' was held to refer to and include 
not only the stock then authorized by its charter, 
but also all stock issued under subsequent amend- 
ments of its charter and actually paid in, including 
as well preferred stock as common stock.* 

^ 156. Same — ^In the Absence of Specific Legrisla- 

tion. — Where the constitutional power of the State 
to tax foreign corporations had not been specifically 
exercised, the question arose in Massachusetts as to 
the taxability of the property of such company 
within the State, under the general taxation laws. 
A Rhode Island company was authorized by statute 
to hold real estate in a town of Massachusetts;* 
that is, it was admitted on that basis. As to the 
taxation of this, there was no question. But it was 
contended on the part of the foreign company that 
by its statutory admission it had so far become a 
domestic company that it was entitled to have its 

< Const. Mass., ch. 1, art. 4. 

* Connecticut Ins. Co. v. Commonwealth, 133 Mass. 161. See also 
»tate y. Reinmund, 45 Ohio St. 214, 13 N. £. Rep. 30. 

» 47 Ohio L. L. 269. 

♦ CoTlngton, etc. B, Co. v. Mayer, 31 Ohio St. 317. 
•St.Mass. 1841, ch. 24. 
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personalty assessed in the same wsly as the person- 
alty of companies organized under the laws of Massa- 
chusetts/ that is, to have the machinery only assessed 
to the company, the other personalty being sup- 
posed to be reached and taxed in the assessment of 
the shares of the individual stockholders. It was 
held, however, that the company was still a foreign 
company, and not within the statute mentioned, 
and its personalty subject to assessment as the per- 
sonalty of any other non-resident.* 

§ 157. Bemedies for Non-payment — ^Exclusion. — 

As we have seen, exclusion from the State is the 
remedy usually provided by law to enforce the pay- 
ment of taxes imposed upon foreign corporations.' 
The form of the proceeding hardly seems material 
and there is no reason why the legislature may not 
provide a remedy by injunction against the transac- 
tion, by the company, of business within the State, 
although quo warranto would seem to be the more 
appropriate proceeding. But it is plainly manifest 
that where the foreign company is engaged in inter- 
state commerce, the power of exclusion from the 
jurisdiction, for non-payment of even those taxes 
which may be levied upon such companies no longer 
rests with the State. Thus, the Supreme Court of 
the United States held, in Western Union Telegraph 
Co. V. Massachusetts,* that, although the tax there 
levied upon the property of the company within the 
State was a valid tax, the provision of the statute 
authorizing an injunction restraining the corpora- 

» Rev. St., R. I. ch 7, § 10, cl. 2. 

> Blackstone Mfg. Co. v. Blackstone, 13 Gray, 488. See also Boston 
Loan Co. v. Boston, 137 Mass. 332. 
s Ante, § 143. 
< 126 U. S. 630, 664. 
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tion from prosecuting its business within the State, 
until the taxes are paid/ was void as far as it as- 
sumed to confer power upon the court to restrain a 
telegraph company, which had accepted the pro- 
visions of the Federal statute,' from operating its 
lines over the military and post-roads of the United 
States. 

§ 158. Same — ^Indictment. — In Virginia, the rem- 
edy of exclusion takes rather a pronounced form. 
There, keeping an office, or transacting business as 
an agent or subagent of any foreign insurance com- 
pany without a license, is an offense punishable by 
fine.' An indictment thereunder for doing business 
as the agent of the Protection Insurance Company 
of Hartford, Connecticut, which omitted to state 
that the company was an insurance companj^, was 
held to be cured by verdict.* 

§ 159. Collection from Local Asrent. — In view of 

the fact that the foreign corporation is present in 
the State only by its agent, it is entirely competent 
for the legislature in levying a tax upon the gross 
receipts of the business conducted within the State 
to require that it be paid by the agent, and provide 
that upon default, payment may be enforced by ac- 
tion,* though in many, if not in most instances, the 
action is brought directly against the company.* 

^ 160. Constltatlonal Questions -— Citizensliip -— 
'*£qual Protection of the Laws,** etc. — In discussing, 

1 Pab. St. Mass., ch. 13, § 54. 
« Rev. St. U. S., § 6263. 
» Code Va., ch. 38, § 26, p. 210. 
-• Slaughter v. Com., 13 Gratt. 767. 

• State Y. Sloss, 83 Ala. 93, 3 South. Rep. 746. 

• See, for Instance, Chicago v. Phoenix Ins. Co., 126 111. 276, 18 N, £• 
Rep. 668. 
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in another part of this chapter, the limitations im- 
posed by the Federal constitution upon the power 
of the State to regulate foreign corporations, we 
have seen that laws imposing taxes upon them, as 
such, so as to discriminate in faror of domestic 
companies, are not invalid as violating the consti- 
tutional provision that ''citizens of each State shall 
be entitled to all the privileges and immunities of 
citizens of the several States;''* nor as withholding 
from them equal ''privileges and immunities" of 
citizens,' since corporations are in no proper sense of 
the word citizens;' and further that such taxation 
cannot be regarded as infringing the provision of 
the fourteenth amendment that "no State shall 
deny to any person within its jurisdiction the equal 
protection of the laws/'* for the reason that such 
artificial associations are not "persons" within the 
language used.' 

§ 161. Same— Interstate Commerce.— We have 

seen further, too, that a statute imposing a tax upon 
foreign corporations is invalid as being an interfe- 
rence with the commercial power |of the general gov- 
ernment, only when the company is engaged in 
interstate commerce and the tax falls on that busi- 
ness in some form, whether as duties on transporta- 
tion of the subjects of that commerce, or on the 
receipts derived from that transportation, or on the 
occupation or business of carrying it on; that is, only 
when such taxation is a burden on such business 



1 Ante, § 32. 
« AnU, § 33. 

> Ducat y. Chicago, 48 HI. 172, 95 Am. Dec. 529, affirmed 10 Wall. 
410; Liverpool Ins. Co. v. Massachusetts, 10 Wall. 666, 573. 
4 Ante, § 34. 
« Pembina Mining Co. v. Pennsylvania, 126 U. S. 181, 188. 
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and amounts to a regulation of it/ But if the busi- 
ness in which the foreign company is engaged, is 
not in itself interstate commerce, it will not be free 
from State taxation, merely because it is conducted 
between the citizens of one State and a corporation 
created by and organized in another.* And although 
part of the business of the' foreign company may be 
properly classed as interstate commerce, a tax upon 
that portion of it which is confined to the limits 
of the State will be valid.' And so will a tax upon 
that portion of the property of a foreign company, 
engaged in interstate commerce, which is located 
within the State.* 

§ 162. Same — "Equality and Uniformity.** — A tax 

imposed upon foreign companies, but which does 
not apply to domestic corporations, is not, for that 
reason, obnoxious to the provisions of most of the 
State constitutions, requiring taxes to be * 'equal 
and uniform," since the effect of such legislation is 
simply to classify corporations and impose a certain 
tax upon the class of foreign companies; and the 
classification being based upon legitimate distinc- 
tions and the burden being equal within the class, 
there can be no question as to the validity of the 

1 AnU^ § 38 and cases cited. See also People v. Wemple, 131 i^. Y. 
64; Pickard v. Pullman, etc., Car Co., 117 U. S. 34, 24 Am. &En^. R. R. 
Cas. 511; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 13 Am. & 
Eng. Corp. Cas. 365. 

s Ante, § 44. 

3 Ante, § 39. 

^ Ante, § 40. See also People v. Wemple, 131 N. Y. 64, where a tax upon 
that portion of the capital stock of a foreign company in use in the 
transaction of its ordinary business in the State was sustained. Com- 
pare Pickard v. Pullman South. Car Co., 117 U. S. 34, 24 Am. & Eng R. 
B. Cas. 511; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 13 Am. 
A Eng. Corp. Cas. 365. 



^ 
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tax.' Nor can the provision, as to equality and uni- 
formity be applied to license taxes, for they are, in 
their very nature, the subject of governmental dis- 
cretion.' 

^ 163. Same — - Constitational Bestriction.— -But 

broad as is the legislative power of imposing condi- 
tions upon foreign companies, it is, of course, sub- 
ject to limitations imposed by the State constitu- 
tion, and a general constitutional limitation of the 
power to impose taxes for revenue, as distinguish 
from the right to license and regulate, may be 
invoked as effectively in behalf of a foreign as of a 
domestic corporation.' 

$164. Same — ^Payment of Tax to Fire Department, 
or to a Benevolent Association.— -In view of the fact 

thntthe duties performed by the fire department of 
cities, enure directly to the benefit of underwriters 
of fire risks it has been, not unfrequently, provided 
that the proceeds of a tax or license fee levied as a 
percentage of the premiums on fire insurance shall 
be paid by the agents of foreign fire insurance 
companies directly to the fire department of the 
city or to some designated benevolent organization, 
for the benefit of disabled firemen. Ordinarily 
there seems no ground to attack the validity of such 
a provision. It is a legitimate exercise of the 

1 state V. Lathrop, 10 La. An. 398; State v. Fosdick, 21 La. An. 434; 
People V. Thurber, 13 111. 654; Leavenworth v. Booth, 15 Kans. 627; 
Commonwealth v. Milton, 12 B. Mon. 212; Insurance Co. v. New Or- 
leans, 1 Woods, 86; Phoenix Ins. Co. v. Welch, 29 Kans. 672; State v. 
Insurance Co., 116 Ind. 267, 17 N. E. Rep. 574, 20 Am. &. Eng. Corp. 
Cas. 689. See also State v. Liverpool, etc. Ins. Co., 40 La. An. 463, 4 
South, Rep. 504. 

* Slaughter v. Com., 13 Gratt. 767; Insurance Co. v. New Orleans, 
1 Woods, 85. 

8 San Francisco v. Liverpool, etc. Ins. Co., 74 Cal. 113, 16 Pac. 
Rep. 380. 
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power to prescribe conditions upon which the for- 
eign company shall do business in the State.' But 
under a provision of the New York State constitu- 
tion against the granting of **any private corpora- 
tion , association or and individual any exclusive priv- 
ilege, immunity or franchise whatever,"* and against 
**giving or loaning the credit or money of the State 
to, or in aid of, any association, corporation, or 
private undertaking,''* it was urged in Trustees v. 
Roome,* that a statute requiring the payment of 
such a percentage annually to the Exempt Fire- 
men's Benevolent Fund was invalid on the ground 
that the latter was a private charity. The court in 
an elaborate and lucid opinion, in which all con- 
cur held otherwise. The history of the New York 
fire department is traced step by step, noting the 
exemptions from jury and from militia duty, and 
from other public services as citizens, from time to 
time granted by the legislature to the members of 
the old volunteer department, in recognition of the 
fact that they were bearing more than their share 
of the public duty, common to all citizens, of 
extinguishing fires, and partly in compensation 
therefor; the extending of the exemption during 
the life of one who had been an active fireman 
during a full term of service and had been honorably 
discharged, who thus became an ''Exempt Fire- 
man;" the formation of the fund in question for the 
purpose of caring and providing for firemen disabled 
in the discharge of their duties and for those depend- 
ent on them; the subsequent incorporation of in 

* Fire Department v. Helfenstein, 16 Wis. 136. 
« Const. N. Y. art. 3, § 18. 

» Id. art, 8, § 10. 

* 93 N. Y. 313. 
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trustees in order to enable them the better to dis- 
charge their functions. The court held that the 
caring for these men who had been injured in pub- 
lic service, the State was discharging a moral 
obligation and not bestowing a charity or gift; and 
further that the State in continuing the appropria- 
tion to the firemen when their services were no longer 
required, recognized an honorable obligation 
founded upon their past services and the injuries 
and suffering which those had occasioned; that the 
origin, history and characteristics of the provision 
require it to be considered not as a donation but as 
an appropriation of public money to apublic use/ A 
similar conclusion was reached by the Illinois court 
in Firemen's Benevolent Assn. v. Lounsbury,' 
though by what seems to be a fallacious course of 
reasoning. The opinion (Caton, J.) says that it 
is immaterial whether it be regarded as a public or 
a private charity, though on the whole he is inclined 
to consider it a public charity. But it was held 
that, even it was a private charity, the State has 
power, j^ arguing from the supposed analogy from 
the power to license such **private enterprises" as 
ferries, toll-bridges, etc., to levy, in its wisdom and 
discretion, such a percentage, even for the benefit of 
a private charity! 

§ 165. Construction— Exemption from Taxation.— 

In an act prescribing conditions for the admission 
of foreign insurance companies to the State, a pro- 
vision, general in its terms, exempting them from 
certain classes of taxation, without any intimation 
of an agreement or even understanding that this 

1 See also Fire Department v. Noble, 3 E. E. Sm. 440; Fire Depart- 
ment V. Wright, 3 E. D. Sm. 453.: 

2 21 ni. 511, 74 Am. Dec. 115. 
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exemption should not be withdrawn, is in no sense a 
pact between the State and any company, which may 
take advantage of the act by complying with its 
provisions, and comes into the State to do business, 
so as to invalidate a subsequent repeal of the statute, 
and the imposition of such a tax/ 

^ 166. Same— Effect of Exemption from General 

Taxation. — But a tax, special and peculiar in its 
nature, not a general tax for State purposes, will 
not be impliedly repealed by a subsequently enacted 
statute, providing for general taxation of such com- 
panies, and in terms exempting them from all other 
taxation.' 

$167. Same — '^Manafacturinsr within the State/' 

— A Utah silver mining company^ which was en- 
gaged in the reduction of ores to bullion, and which 
had a smelter at its mines in Utah where it reduced 
the ore to base bullion, and then sent it to another 
smelter, which it had at Chicago, where it was further 
refined and the lead separated from the silver, and 
then sent it to the United States assav office in New 
York, where it was still further refined into standard 
silver bars, is not a manufacturing company carry- 
ing on manufactures within the State of New York, 
within the meaning of a statute, exempting foreign 
companies so engaged from certain privilege taxes.* 

§ 168. Same— "Insurance Company Incorporated 
or Associated" under Foreisrn Government — ^Joint- 
stock Company. — A statute, imposing a tax of a cer- 
tain percentage of all the premiums charged or re- 

1 ^tnaF. Ins. Co. v. Reading, 119 Pa. St. 417, 13 Alt. Rep. 451. 

* Trustees, etc. v. Roome, 93 N. Y. 313. See also People v. Phil. Fire 
Assn., 92 N. Y. 311. Compare Columbus v. Hartford Ins. Co., 25 Neb. 
83, 41 N. W. Rep. 140. 

» People V. Horn Silver Mining Co., 106 N. Y. 76, 11 N. E. Rep. 166. 
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ceived by ''each fire, marine, and fire and marine 
insurance company incorporated or associated under 
the laws of any government or State other than one 
of the United States,'' has been held by the Su- 
preme Court of the United States to be applica- 
ble to a foreign joint-stock association, created 
by deed of settlement in England, under which 
and certain acts of Parliament it has: 1, a dis- 
tinctive artificial name by which it can make 
contracts; 2, power to sue and be sued in the 
name of its officers; 3, a statutory existence dis- 
tinct from its members who may sue and be sued 
by it; and, 4, perpetuity by the transfer of its 
shares, so as to secure a succession of membership/ 

^ Liverpool Ins. Co. v. Massachusetts, 10 WaU. 566. 
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Article I. — Actions by Foreign Companies. 

SECTION. 

172. Right of Foreign Corporation to Maintain Suits. 

173. Bringing Suit is not *'Doing Business.'' 

174. Action for Libel. 

175. Validity of Organization. 

176. Assignee of Insolvent Foreign Company. 

177. Foreclosure of Mortgage on Real Estate. 

178. Failure to Comply with Statutory Conditions. 

$172. Blfirlit of Foreifirn Corporation to Maintain 

Suits. — The right of a foreign company to maintain 
suits in the courts of the local jurisdiction rests sole- 
ly on the doctrine of comity. Not being a citizen, 
it cannot sustain its right to do so, by invoking the 
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declaration of the Federal constitution that '^citizens 
of each State shall be entitled to all privileges and 
immunities of citizens in the several States/'^ The 
earliest recognition by courts of justice of the legal 
capacity of foreign corporations is found in those 
instances in which they were first permitted to 
maintain suits in the domestic courts. In 1614 
Lord Chief Justice Coke granted a prohibition 
in the King's Bench to restrain the prosecution 
of a suit in the English Court of Admiralty by 
the Spanish embassador in his official capacity, 
against two English merchants for cutting and car- 
rying away timber from the King of Spain's domin- 
ions in Brazil, and based his ruling, not on any in- 
capacity of the embassador or of the King of Spain, 
who, of course, was a foreign corporation sole, to 
maintain such an action, but upon the fact that the 
wrong complained of was done on land, and that 
consequently the court of admiralty could have no 
jurisdiction of it, since its jurisdiction was con- 
fined to matters occurring sriper altum mare.* Again , 
a hundred years later, in 1729, the Common Pleas 
entertained a suit by the Dutch West India Company 
of Amsterdam for money borrowed, which by the 
articles was to be repaid at Amsterdam, and the 
judgment of that court was affirmed in the King's 
Bench and the House of Lords.' And the English 
Court of Chancery in 1791 entertained a bill in 
equit)' by a native prince of one of the provinces of 
India, the Nabob of the Carnatic, and therefore a 
corporation sole, against the East India Company, 

» Const. U. S. art. 4, § 2. 

^ Spanish Embassador v. Buntish, Bulst. pt. 2, p. 322. 

» Henriques v. Dutch West India Co., 2 Ld. Raym. 1532, 1536, s. c, 

Strange, 612. 
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to whom the revenues of his territories had been 
pledged for debt, for an accounting.^ Again, in 
1828 the House of Lords sustained a bill in equity 
filed in the name of the King of Spain, as trustee for 
certain Spanish beneficiaries, against the depositor 
and depositaries of a certain trust fund.' Full 
recognition was at an early period very generally 
accorded to this doctrine by the American courts.* 
And now it is a matter of such common occurrence, 
for a corporation created in one jurisdiction to ap- 
pear as a suitor in the courts of another, that it is 
familiar to every practitioner.* 

$ 178. Brinsringr Salt Is not ''Doing: Business." — 

We have seen that bringing suit is not **doing busi- 
ness'' within the meaning of the statutes prescrib- 
ing conditions upon which foreign companies may 
be permitted to do business in the State, and that 
therefore such company is not precluded from main- 
taining its suit because it has not complied with 
such conditions. The purpose of such statutes is 
not a withdrawal of all comity, except upon the 
prescribed conditions, but to prevent a foreign cor- 
poration from acquiring a domicile in the State with- 

' Nabob of the Carnatic v. East India Co., 1 Ves. Jr. 371. 

« Hullett V. King of Spain, 2 Bligh. (N. S.) 31. 

' Silver Lake Bank y. North (1820), 4 Johns. Ch. 370; Bank of Marietta 
V. Pindall (1824), 2 Rand. 465; Portsmouth Livery Co. v. Watson (1813), 
10 Mass. 96; New York Fire Ins. Co. v. Ely (1826), 5 Com. 660; Gospel 
Soc. V. Wheeler (1814), 2 Gall. 105; Gospel Soc. v. New Haven (1823). 8 
Wheat. 464; Bank of Augusta v. Earle (1839) ,13 Pet. 519. See also Bank of 
U. S.v. Ha8kln8(1799;, 1 Johns. Cas. 132; Brown v. Minis (1821), 1 
McCord, 80; Stewart v. U. S. Ins. Co. (1839), 9 Watts, 126; British Am. 
Land Co. v. Ames (1843), 6 Mete. (Mass.) 391 ; Lewis v. Bank of Ken- 
tucky (1843), 12 Ohio, 132; Lathrop v. Commercial Bank (1839). 8 Dana 
(Ky.), 114; Frazier v. Wilcox (1843), 4 Rob. (La.) 617; Bank of Wash- 
tenaw v. Montgomery (1840), 3 III. 422; Guaga Iron Co. v. Dawson 
(1836), 4 Blackf. 202. 

« Diamond Match Co. V. Roeber, 106 N. Y. 473, 13 N. E. Rep. 419; 
Direct U. S. Cable Co. v. Dominion Tel. Co., 84 N. Y. 153. 
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m 

out first taking a position where its own contracts 
can be enforced against it, in the local courts.* 

§ 174. Action for liibei. — Whether the rule of 
comity would go so far as to uphold the right of a 
foreign corporation to maintain a suit for libel, al- 
leged to have been committed by a resident of the 
jurisdiction, is a question that was suggested but 
not decided by the Supreme Court of Illinois in 
Hahnemannian Life Ins. Co. v. Beebe.' The 
court held in that case that the facts alleged 
did not establish a libel. As matter of principle, 
no reason is perceived why a foreign corporation 
should not have a suit for libel committed within 
the jurisdiction as well as for [any other cause of 
action, and it was so held in another case by the 
Illinois Appellate Court.* 

§175. Validity of Orsranization. — A foreign cor- 
poration will not be precluded from maintaining a 
suit, on the ground that it is an illegal organization, 
simply because there is reason to suppose that the 
incorporators had an unlawful purpose in view, when 
they procured the charter. Where a Georgia cor- 
poration was created in 1863, under a general incor- 
poration law, for the ostensible purpose of foreign 
trade, with a corporate life of thirty years, the Ala- 
bama court declined to assume that its only pur- 
pose was blockade running.* 

§ 176. Assisrnee of Insolyent Forelsrii Company •-— 

It has been held that, in the event of the insolvency 

1 -4n<e, § 72 ; Fuller & Johnson Mfg. Co. V. Foster (Dak.), 30 N. W 
Rep. 166; Powder River Cattle Co. v. Custer County, 9 Mont. 146, 23 
Pac. Rep. 383; St. Louis, etc. Ry. Co. v. Fire Assn. Co., 65 Ark. 166, 18 
S. W. Rep. 43. 

s 48 ni. 86. 

* Jewelers' Merc. Agency v. Douglass, 35 Dl. App. 627. 

* Importing and Exporting Co. v. Locke, 50 Ala. 332. 
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of a foreign corporation its right to maintain a suit 
passes to, and rests in, its duly appointed assignee, 
trustee or receiver.* 

$177. Foreclosure of Mortgage on Beal Bstate.-— 

Although by the local law, the power to hold real 
estate is withheld from foreign corporations, the right 
of such a company, to maintain a suit to forclose a 
mortgage on real estate, will not be affected . The vio- 
lation of the law by the company in taking a convey- 
ance of realty, will not release the debt or destroy 
the validity of the title, except as against the State. 
While the commonwealth might enforce its claim 
by virtue of the statute of mortmain, the grantor or 
mortgagor could not set that up as a defense against 
his own conveyance or mortgage.' 

§ 178. Failure to Comply with Statutory Condi- n^/ O 

tions. — As we have seen elsewhere, a foreign cor- 
poration will not ordinarily be deprived of its privi- 
lege to bring and defend suits, in the jurisdiction, 
merely by the fact that it has omitted to comply 
with the statutory conditions of doing business 
within the State, unless there is a specific enact- 
ment to that effect.* And, even when the right of 
action is denied, it is not upon the ground that the 
plaintiff in making contracts and doing business in 
the jurisdiction, without first complying with the 
statute, has done illegal acts, but because the cause 
of action is itself a part of such acts and affected 
with their illegality. Consequently though the 
plaintiff may have violated the law in so doing busi- 
ness, the court will not refuse relief for that reason 

^ Life Association v. Levy, 33 La. An. 1203. 
* Leasure v. Union Mut. L. Ins. Co., 91 Pa. St. 491. 
s Ante^ §§ 92-99. See also C. B. Rogers & Co. Corp. v. Simmons 
(Mass.), 29 K. E. Kep. 680. 
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in an action on a contract not made within the 
State, or in the course of business done there.* 

1 White River Lumber Co. v. Southwestern Imp. Assn., 56 Ark. 626, 
18 S. W. Rep. 1065 ; Railway Company y. Fire Association, 56 Ark. 163, 
18 S. W. Rep. 43. 
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Article II. — Actions Against Foreign Companies 

AT Common Law. 

SECTION. 

181. Service of Process at Common Law— The English Rule. 

182. Same — Conflict in American Cases — Such Companies not Sub- 

ject to Service. 

183. Same — ^Another View may be Served as otherJNon- residents. 

184. Same — When Foreign Company is Admitted by Special Statute. 

185. Consolidated Companies. 

186. Foreign Unincorporated Joint-stock Companies. 

§ 181. Service of Process at Common Liaw— The 

Enfiriish Rule. — In suits against foreign corporations, 
manifestly the question of primary importance is 
the question of jurisdiction. On principle it would 
seem that the rule of comity ought to work both 
ways. If such organizations are recognized as legal 
entities, to make contracts and do business in the 
jurisdiction, and to sue as plaintiffs in the courts, 
they certainly ought to be suable as defendants. 
And such seems to be the view of the English courts.' 
But the service of process in such cases presents 
manifest difficulties. At common law the service 
of a writ on a corporation aggregate, which from the 
nature of the body could not be personal, was by 
serving it on a chief officer, so as to secure that it 
came to the knowledge of the corporation, and then 

» Newby v. Colt Patent F. Co., L. R. 7 Q. B. 293. Compare Carron 
I. Co. V. Maclaren, 5 H. L. Cas. 416. 
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proceeding by distress.' But the English court of 
Queen's Bench has held, under statutes, which sub- 
stantially re-enacted the old laws,' that where a 
foreign corporation has established a branch of its 
business in England, it is for the purposes of suit to 
be treated as resident there, and that service upon 
the ofl&cer at the English branch will be sufficient, 
and that it is not necessary to serve the process on 
the oflficer at the head office abroad/ 

§ 182. Same — Conflict in American Gases — ^SachCom* 
panies not Subject to Service. — In America, in conse- 
quence of the intimate commercial relations existing 
between the people of a number of distinct, but 
nearly related sovereignties, the question arose for 
adjudication at a much earlier period. It was held, 
by the courts of Massachusetts, New York and 
Connecticut, that the statutes, providing for the 
service of process upon corporations, had no appli- 
cation to corporations organized under the laws 
of other States. These courts reached the con- 
clusion that a foreign corporation could not be 
suedllwithin the State; that to bind the company 
process must be served on its head, or principal 
officer, within the jurisdiction of the sovereignty 
where the artificial body existed; that if the presi- 
dent of a bank of another State were to come 
within the local jurisdiction, his functions would 
not accompany Jhim when he moved beyond the 
jurisdiction of the government under whose laws 
he derived his character.* This view is still adhered 

1 Tidd'sPrac. (Ist Am. Ed.) p. 116. 

« 2 Wm. 4, ch. 39, § 13; 15 and 16 Vict. ch. 76, § 16. 

« Newby v. Colt's Pat. Firearms Co., L. B. 7 Q. B. 298. 

* Peckham v. North Paristi in Haverhill (1834) , 16 Pick. 274 ; McQueen 
V. Mlddletown WVg. Co. (1819), 16 Johns. 5; Middlebrooka v. Spring- 
field F. Ins. Co., 14 Conn. 301. See also Northemlnd. B. Co. v« Michi- 
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to in Massachusetts, though, since the decisions 
above cited, statutes have been passed providing 
a method of service upon foreign companies. 
In all cases that have arisen, however, that do not fall 
within the terms of such statutes, the court has held 
that it is without jurisdiction of the foreign 
company.' 

§ 183. Same— Another View— May be Served as 

other Kon-residents. — This view, resting on purely 
technical grounds and open to manifest practical 
objections, did not meet with general acceptance by 
the courts. In an earlj^ case in New Hampshire, 
the court held that there was nothing in the nature 
of a corporation to prevent its suing or being sued 
like a natural person; that, being in legal contem- 
plation a person, having existence, invested with 
rights, and subjected to liabilities, it is very prop- 
erly a party to proceedings in courts of law or 
equity, whenever those rights or liabilities are 
drawn into controversy; and that further, since upon 
principles of law and comity, corporations created 
in one jurisdiction are allowed to hold property and 
maintain suits in another, they ought also to be 
liable to be sued in the same jurisdiction; that if 
their existence is recognized for the one purpose, it 
must also be for the other; that if their rights are 
admitted and vindicated, even-handed justice 

gan Cent. Railroad, 5 McLean, 444; Ahem v. National Steamship Co., 
3 Daly, 399, 8 Abb. Pr. (N. S.) 283. Compare Glalze v. South Carolina 
R. Co., 1 Strobh. L. 70. 

1 Andrews v. Michigan Cent. R. Co., 99 Mass. 634; National Bank of 
Commerce v. Huntington, 129 Mass. 444; Desper v. Continental Water 
Meter Co., 137 Mass. 232; Danforth y. Penny, 3 Mete. (Mass.) 5M; Gold 
y. Housatonic R. Co., 1 Gray, 434. But see Hayden y. Androscoggin 
Mills, 1 Fed. Rep. 93, where the United States Circuit Court for the dis- 
trict of Massachusetts takes a different view. 

(10) 
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requires that their liabilities should also be enforced, 
and that citizens should not be sent to a foreign juris- 
diction in request of redress for injuries committed 
within the State. The difficulties as to the service 
of process, the court regarded as entirely similar to 
those arising in the case of a non-resident individual, 
and considered that in either case, when service 
can be made or when the person or corporation 
appears or submits to the jurisdiction, there could 
be no objection to the authority of the court to 
proceed.* 

§ 184. Same — When Foreigrn Company is Ad- 
mitted by Special Statute. — Nor does it make any 
difierence as to the liability of the foreign corpora- 
tion to suit that it comes into the jurisdiction under 
an express legislative sanction instead of under the 
comity of States, in the absence of any provision of 
the statute admitting it, regulating the manner in 
which it is to be sued.* 

§ 185. Consolidated Companies. — As we shall see 

in a subsequent chapter, it is entirely competent for 
the same set of individuals to enjoy the franchise of 
incorporation, at the same time, under distinct 
charters from two or more different States. This 
sometimes results from the authorized consolidation 
of two or more companies, already in existence 
under the laws of their respective States, or from 



^ Llbbey v. Hodgdon, 9 N. H. 394. See dictum ^'hich aptly expresses 
the same doctrine in North Missouri R. Co. v. Akers, 4 Kans. 453, 469. 
See also Bushel V. Commonwealth Ins. Co., 15 Serg. & R. 173; Balti- 
more, etc. R. Co. V. Wightman, 29 Gratt. 431 ; Day v. Essex County 
Bank, 13 Vt. 97; New Orleans, etc. R. Co. v. Wallace, 60 Miss. 244; 
City F. Ins. Co. v. Carrugi, 41 Ga. 660, 670; National Cond. Milk Co. v. 
Brandenburgh, 40 N. J. L. 112; St. Louis Perpetual Ins. Co. v. Cohen, 
9 Mo. 421. Compare Cromwell v. Charleston Ins. Co., 2 Rich. L. 512. 

« Railroad Company v. Harris, 12 Wall. 65, 81. 
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the grant by different States of the corporate fran- 
chise to the same individuals, or from the legislative 
adoption by one State of a corporation already 
organized under the laws of another.^ In either 
case the effbct is the same, and the resulting corpo- 
ration becomes a domestic company of each sover- 
eignty from which it derives its corporate character,' 
and it follows that such corporation is liable to be 
sued in each State in same way, and by the same 
service of process, as other domestic companies in 
that particular j urisdiction .' But it seems that such 
company can abandon and surrender its franchise 
in one of such States, and, that in that event, it 
again becomes a foreign company there. Thus, 
where a railroad corporation organized under a 
Maryland statute obtained a special act of incorpo- 
ration by the legislature of Delaware, for the pur- 
pose of extending its road into that State, but sub- 
sequently abandoned the design and did nothing 
under the act, it was held not to be a corporation 
of Delaware aiid not exempt, in that State, from the 
writ of attachment against foreign corporations.* 

^186. Foreign Unincorporated Joint-stock Com- 
panies. — Where the statute, under which a foreign 
unincorporated joint-stock company was formed, 
provided that such companies, of seven or more 
members, might have such officers as are usual in 
corporations; that the interest of the members in 
the capital should be divided into shares and trans- 
ferable like shares in a corporation; that they might 

1 Post, Ch. X. 
« Post, Ch. X. 

< Baltimore, etc. R. Co. v. Qallahue, 12 Gratt. 655; Railroad Co. y. 
Harris, 12 Wall. 65. 
^ Philadelphia, etc. R. Co. y. Kent County R. Co., 5 Houst. 127. 
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be sued under the name of the president or treasurer 
and judgment rendered against them in the name 
of the company, and that until execution on such a 
judgment was returned unsatisfied no suit could be 
maintained on the demand against the individual 
members, the court held that such provisions, as to 
the liability of members, related purely to matters 
of procedure for the recovery of debts, and that, on 
the principle that* each State adopts its own forms 
of legal remedy, such provisions could not be en- 
forced within that jurisdiction, but that the mem- 
bers would there be held liable, for a debt of the 
company, as partners/ 

ra/t y. Ward, 106 Mass. 518. 



AGAINST FOREIGN COMPANIES. 149 



Article III. — Actions Against Foreign Companies 

Under the Statute. 

SubdiTision 1.— Nattbe and Extent of the Jubisdiction. 

SECTION. 

189. Statutory Provision for Service of Process. 

190. Jurisdiction, so Acquired, is Complete. 

191 . Foreign Company not Domesticated by the Provision for Service. 

192. Courts of Inferior Jurisdiction. 

193. Successor of Foreign Corporation. 

$189. statutory Provision for Service of Process. 

— But even in those States in which the liability of 
foreign corporations to suit is admitted, the prac- 
tical difficulties, in the way of obtaining service of 
process, are very considerable; and the manifest in- 
convenience, not to say injustice, of permitting 
foreign companies to do business within the State 
without providing a ready means of service of 
process upon them, for the benefit of those citizens 
who may have dealings with them has led to the 
enactment in many, if not in all, of the States, of 
laws specifjung the manner in which process may 
be served upon foreign companies, and making a 
compliance with their terms a condition upon which 
such corporations are permitted to do business in 
the State. ^ And when a toreign company avails 

^ Ante, § 59. Such statutes are not unconstitutional as denying the 
company "equal protection of the laws." Shafer Iron Co. v. Leon Cir- 
cuit Judge, 88 Mich. 464, 50 N. W. Rep. 389. See also anU, § 34. 
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itself of the privilege of doing business in a State, 
under laws which authorize it to be sued there, by 
service of process upon its agent, it has been held 
that its assent to that mode of service will be im- 
plied/ 

$ 190, Jurisdictioiiy bo Acquiredy is Complete. — 

Where the statutory provision for the service of proc- 
ess upon foreign corporations is made a condition 
upon which they are permitted to do business, their 
coming into the State is a voluntary submission to 
its terms. Service in accordance with the statute 
will vest the court with as complete and perfect 
jurisdiction as in the case of persons, natural or 
artificial residing within the territory.* It may 
render a judgment in personam.^ Upon failure of 
the defendant to appear, it may render a judgment 
by default.* The jurisdiction so acquired is not 
limited to causes of action arising within the State, 
but extends to all transitorv actions.' And such a 
judgment will be recognized as valid, and receive 

1 Merchants' Mfg. Co. v. Grand Trunk Ry. Co., 13 Fed. Rep. 358; City 
Fire Ins. Co. y. Carrugi, 41 Ga. 660, 670 ; Lafayette Ins. Co. v. French, 
18 How. 404 ; Van Dresser v. Oregon Ry . & Nav. Co., 48 Fed. Rep. 202. 
See also Gibbs v. Queen Ins. Co., 63 N. Y. 114. 

* Sx parte Schollenberger, 96 U. S. 369; Lafayette Ins. Co. y. French, 
18 How. 404; National Condensed Milk Co. y. Brandenburgh, 40 N. J. 
L. Ill ; Moulin y. Insurance Co., 24 N. J. L. 222, 25 N. J. L. 57. 

» Wilson y. Martin-Wilson Fire Alarm Co., 149 Mass. 24, 20 N. E. 
Rep. 318; Bametty. Chicago, etc. R. Co., 4 Hun, 114; Gillespie y. Com- 
mercial Mut. M. Ins. Co., 12 Gray, 201; Gibbs y. Queen Ins. Co., 63 N. 
Y. 114; McNichol y. U. S. Mercantile Agency, 74 Mo. 467. See also 
National Bank y. Huntington, 129 Mass. 444. Contra: Hurlbert y. Hope 
Mut. Ins. Co., 4 How. Pr. 275; Brewster y. Michigan Central R. Co., 5 
How. Pr. 183; Bates y. New Orleans, etc., 4 Abb. Pr. 72; s. c, 18 How. 
Pr. 516. 

4 Walker y. Continental Ins. Co., 2 Utah, 331; National Cond. Milk 
Co. y. Brandenburgh, 40 N. J. L. 111. 

^ Mohr, etc. Distilling Co. y. Insurance Cos., 12 Fed. Rep. 474. 
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full faith and credit in other jurisdictions/ And 
although in accordance with the general principles 
of the common law as to foreign judgments,' the 
Federal courts have held that a judgment in per- 
sonam, rendered by a State court, is not to be re- 
garded as valid, or as importing verity, under the 
constitution and laws of the United States, unless 
the defendant either entered a voluntary appear- 
ance, or he or some one authorized to receive proc- 
ess for him was cited to appear,* yet a personal 
judgment against a foreign corporation rendered 
upon service in accordance with the provisions of 
the statute admitting it, has been held by the Su- 
preme Court of the United States to be entitled to 
such '*faith and credit,'' although the agent served 
had received no special authority to receive service; 
said Mr. Justice Field, in St. Clair v. Cox:* **If a 
State permits a foreign' corporation to do business 
within her limits, and at the same time provides 
that in case of suits against it for business there 
done, process shall be served upon its agents, the 
provision is to be deemed a condition of the per- 
mission; and corporations that subsequently do 
business in the State are to be deemed to assent to 
such condition as fully as though they had specially 
authorized their agents to receive service of the proc- 
ess. Such provision must not, however, encroach 
upon that principle of natural justice which re- 

* Gillespie v. Commercial Mut. Marine In8. Co., 12 Gray, 201 ; Wey- 
mouth T. Washington, etc. R. Co., 1 MacArthur (D. C), 19. Compare 
Moulin v. Insurance Co., 24 N. J. L. 222; Johnston v. Trade Ins. Co., 
132 Mass. 432. 

* Thnrber v. Blackboume, 1 N. H. 242. 
» Pennoyer v. Neff, 96 U. S. 714. 

* 106 U. S. 350, 356. 
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quires notice of suit to a party before he can be 
bound by it."' 

^191. Foreign Company not Domesticated by 
the Provision for Service. — The effect of the Stat- 
utes, making foreign companies liable to service 
within the jurisdiction, is not in any way to change 
their snafus as foreign corporations; for such, they 
continue to be, and, as such, are subject to the serv- 
ice of process, in accordance with the terms of the 
statute. The provisions as to the service of do- 
mestic companies, unless plainly applicable, will be 
taken to have no reference to them. Where, by a 
law passed in 1846,' a Connecticut corporation was 
authorized to extend its railroad into the State of 
New York, upon condition that it should ''be lia- 
ble to be sued by summons in the same manner as 
corporations" created by the laws of that State, it 
was held that service of process upon such company 
must be in accordance with the laws in force in 
1846, and that the provisions of the subsequently 
enacted Code of Civil Procedure had no applica- 
tion.' 

§ 192. Courts of Inferior Jurisdiction. — Whether 

foreign corporations are subject to suit before jus- 
tices of the peace and other inferior tribunals, de- 

^ Citing and relying on Lafayette Ins. Co. v. French, 18 How. 404. 
See also Latimer v. Union Pac. Ry., 43 Mo. 105; Weymouth v. Wash- 
ington, etc. R. Co., 1 MacArthur (D. C), 19. In a suit on a judgment, 
which had been recovered against a foreign insurance company on a 
policy of Are insurance, where it appeared that service on the defend- 
ant was had under a statute passed subsequently to the loss for which 
suit was brought, the court held that the law was retroactive and void 
as to that particular cause of action, and that the judgment could not 
be regardei as having been rendered on personal service. Warren Mfg. 
Co. V. Etna Ins. Co., 2 Paine, 601. 

* Laws N. Y. 1846, ch. 195. 

8 Quade v. New York, etc. R. Co., 14 N. Y. Supp. 876. 
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{fends, of course, in each case upon the language 
of the statute creating the court, and providing for 
service of process upon foreign companies. Unless 
it can be reasonably and naturally inferred from 
the language used, the jurisdiction will be held 
not to exist.* 

$ 193. Saccessor of Foreigrn Corporation,— A for- 
eign raUroad company which owns and operates a 
railroad within the State, that was built by virtue 
of an act of the legislature authorizing another for- 
eign railroad company to build and operate it, which 
act declared the corporation so building it to be 
subject to suit by citizens of the State in any county 
through which the road is located,' has been held 
subject to suit in accordance with the provisions of 
such statute. By acquiring and enjoying the fran- 
chises of its predecessor, it becomes subject to what- 
ever suits could have been maintained against it.* 

i Wheeler, etc. Mfg. Co. v. Carty, 63 N. J. L. 336, 21 Atl. Rep. 861; 
Ahem v. National S. S. Co., 3 Daly, 399, 8 Abb. Pr. (N. S.) 283. 
s Acts Ga. 1863-4, p. 464. 
> Alabama, etc. R. Co. v. Fulghum, 87 Ga. 263, 18 S. E. Rep. 649. 
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Subdivision 2.— Appointment of Agent to Reckite Service of 

Process. 
Section : 

196. Appointment of Agent a Submission to Jurisdiction. 

197. Appointment of Firm. 

198. Statutory Method of Senrice is Exclusive. 

199. Distinct Provision for Insurance Companies. 

200. Acceptance of Service by Appointed Agent. 

201. Revocation of Agent^s Power. 

202. Sufficiency of Appointment. 

203. Failure of Company to Comply with Statute. — ^Estoppel. 

204. Same — Company not Disqualified to Sue. 

205. Concealment to Avoid Service. 

^196. Appointment of Agent a Submission to 

Jurisdiction. — As we have heretofore seen, the diffi- 
culty and uncertainty as to the service of process 
upon foreign corporations, has led to the enact- 
ment of statutes in many, if not all, of the States, 
requiring the appointment, by foreign corporations, 
of an agent within the State, to receive service of 
process, as a condition of doing business within the 
jurisdiction.* When the foreign company has com- 
plied with the statute and made such appointment, 
it has in effect voluntarily submitted itself to the 
jurisdiction of the court, and has a domicile in the 
State for the purposes of suit and the service of 
process.' 

§197. Appointment of Firm. — If the foreign 

company appoint a firm of its agents for the trans- 

1 Ante, § 59. 

* Equitable L. Ass. Soc. v. Vogel, 76 Ala. 441 ; Kew England Mat. L. 
Ins. Co. V. Woodworth, 111 U. S. 138. 
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action of its ordinary local business, as the proper 
persons to leceive service of process, service upon 
one member of the firm alone will be sufl&cient, on 
the theory that as agents of the company the firm 
was appointed and the business of the firm may be 
transacted by one member/ 

$ 198. statutory Method of Service is Bxdusive. 

— When the legislature has so prescribed the method 
in which Service of process upon foreign corpora- 
tions must be made, that method must be pursued 
to the exclusion of every other.* Service, not in 
accordance with those provisions, but which would 
be sufficient, if had upon a domestic company, 
will not give jurisdiction." Where the statute 
provides that, upon failure to appoint an agent 
for the service of process, it may be served upon 
the secretary of State, service upon the deputy 
secretary, when the secretary is out of the State, 
is unauthorized and gives no jurisdiction.* And 
under a statute providing for the appointment of 
an agent by foreign insurance companies for the 
service of process, and that in his absence service 
may be had upon the auditor of the State,* if the 
agent is himself plaintiff in the suit, service must 
be had upon the auditor and not in accordance with 
the provisions of another statute* for the service of 
process on foreign corporations in general.' 



1 Gibson v. Manufacturers' F. & M. Ins. Co., 144 Mass. 81, 10 N. E. 
Rep. 729. 

« Liblong V. Kansas Fire Ins. Co., 82 Pa. St. 413; Thayer v. Tyler, 16 
Gray, 164. 

' Oland y. Agricultural Ins. Co., 69 Md. 248, 14 Atl. Rep. 669. 

* Lonkey v. Keyes S. M. Co., 31 Pac. Rep. 57. 

A ElUott Sup. Ind. St., § 993. 
Rev. St. Ind., 1881, §§ 316, 3022, 3023. 

7 Rehm v. German Ins. & Say. Inst., 125 Ind. 135, 25 X. E. Rep. 133. 
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§ 199. Distinct Provision for Insurance Compa- 
nies. — A statute of Arkansas provided for a distinct 
system of regulation of foreign insurance companies 
under the superintendence V)f the State auditor, bj^ 
which every company was required to file with the 
auditor a stipulation for the service of process 
upon it, as well as to make full returas of its con- 
dition and business to that officer, to report to him 
the names of all its agents within the State, and to 
receive from him certificates of authority for itself and 
for each of its agents.* It was held that a subsequent 
statute providing that foreign corporations, in gen- 
eral, before undertaking to do business in the State, 
should, by a certificate filed with the secretary of 
State, designate a citizen of the State upon whom 
service of process could be made, and its principal 
place of business in the State,' had no application 
to insurance companies; that it was evidently con- 
templated by the legislature that foreign insurance 
companies would continue under the superintend- 
ence of the State auditor, and continue to file 
their stipulations for service of process, as well as 
their returns and other documents, in his office; and 
that they would have no principal place of business 
in the State, but would transact their business in 
the usual manner through agents at different 
places.* 

^ 200. Acceptance of Service by Appointed Agrent. 

— So it has been held that the appointment of 
the State superintendent of insurance to receive 

1 Mansf. Dig. §§ 3831-3834; Stat. 1887, ch. 84. 

« Act Ark. April 4, 1887, ch. 135. 

8 .St. Louis, etc. R. Co. Commercial Ins. Co., 139 U. S. 223, 11 Sup. 
Ct. Rep. 5«54; Marine Ins. Co. y. St. Louis, etc. R. Co., 41 Fed. Rep. 
«43. 
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service of process will not authorize him to accept 
service by mail and such service is void.* 

§ 201. Revocation of Agent's Power. — The 

revocation of the agent's power to receive serv- 
ice, by the foreign company, will not be per- 
mitted to prejudice the rights of citizens or to oust 
the jurisdiction of the courts over controversies 
.which have arisen, although the jurisdiction has not 
actually attached by the bringing of suits.' And if 
a foreign insurance company, after revoking the 
agent's authority to receive service, permits him 
to continue to act in apparent!}^ the same capacity, 
to receive premiums, adjust losses, etc., its motion 
to quash service on such agent on the ground that 
he had no authority for that purpose will be over- 
ruled.' 

§ 202. Sufficiency of Appointment. — Under a 

statute requiring the appointment by a foreign in- 
surance company of the superintendent of insur- 
ance as its agent for the service of process, an ap- 
pointment in writing of the superintendent of in- 
surance ''and his successor in office'' was held to 
be a sufficient designation, although the individual 
name of the superintendent was not inserted in the 
power of attorney.* Where the statute required the 
corporation to file a certificate designating an agent 
residing at its principal place of business upon whom 

1 Farmer v. National L. Assn., 50 Fed. Rep. 829. 

» Michael t. Mnt. Ins. Co., 10 La. An. 737. See also Connecticut Mut. 
L. Ins. Co. V. Dnersen, 28 Gratt, 630, 644. In that case it was expressly 
provided by the statute, that the company should not revoke the author- 
ity of the agent to receive service until it had appointed another in hig 
place as long as any of its obligations in the State remained unsatisfied. 
Compare Gross v. Nichols, Shepard & Co., 72 Iowa, 239, 33 N. W. Rep. 
653. 

» ^tna Life Ins. Co. v. Hanna 81 Tex. 487, 17 S. W. Rep. 35. 

4 Lafflin v. Tra vellers' Ins. Co., 121 N. Y. 713. 24 N.E. Rep. 934. 
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process might be served, a certificate designating 
'Hhe general manager of said corporation" residing 
at the place indicated as the principal place of busi- 
ness, was held sufficient; the fact, that the name of 
the particular person who filled the position of gen- 
eral manager at the date of the certificate was not 
given, was regarded as immaterial, in the absence 
of any allegation that there was, at that time, no 
such officer of the corporation, as a general man- 
ager.* 

^ 208. Failure of Company to Comply with the 

Statute — ^Estoppel. — But the doctrine of estoppel will 
prevent the company from pleading a defect in the 
service vhich was caused by its own interpretation, 
or disregard of the principles of the statute.* Thus, 
where the statute required the appointment of an 
attorney at law, in each county where the company's 
agencies were established, to receive service of proc- 
ess, but the company appointed a firm of its agents, 
who were not lawyers, instead, it was held that the 
company was concluded by the fact that it had 
adopted and treated them as its agents for the pur- 
pose stated,' And under a statute requiring a for- 
eign companj^ to file a stipulation that process 
against it might be served on the auditor of the 
State, it was held that if the company does busi- 
ness in the State, service of process on the auditor 
was good personal service on the company, although 



^ Goodwin v. Colorado Mtge Co., 110 U. S. 1, 8 Am. & Eng. Corp. 
Cas. 147. 

« Gibson v. Manufacturers' F. & M. Ins. Co., 144 Mass. 81, 10 N. E. 
Rep. 729; Ehrman v. Teutonia Ins. Co., 1 McCrary, 123; Hagerman v. 
Empire Slate Co., 97 Pa. St. 537. 

8 Gibson v. Manufacturers' F. & M. Ins. Co., 144 Mass. 81, 10 N. E. 
Rep. 72). 
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the stipulation had not been filed with the auditor. 
And when the foreign company has failed to exer- 
cise its privilege, under the statute, of designating 
an agent, service on its managing agent within the 
State has been held sufficient.' 

^ 204. Same — Company not Disqualified to Sue. — 

As we have seen elsewhere the company is not dis- 
qualified in the absence of a specific statutory pro- 
vision from maintaining a suit by its failure to com- 
ply with the statute requiring the appointment of 
such agent, though it is ground of abatement to the 
action as prematurely brought.' And such statutes 
have been held to have no effect upon suits in 
replevin by a foreign corporation, or its agent to 
recover possession of its property.* 

§ 205. Concealment to Avoid Service. — Where the 

agent appointed to receive service, conceals himself to 
avoid being served, it is the concealment of the corpo- 
ration, and the court is at liberty to act accordingly, 
and may direct an order on such company to show 
cause why it should not be punished for contempt 
in disobeying a mandatory order, to be served upon 
the company's attorneys of record, and after due 
service, proceed to hear the order to show cause, 
and adjudge the same.*^ 

1 Ehrman Teutonia Ins. Co., 1 McCrary, 123. 

• Thomas v. Placervllle, etc. M. Co., 65 Cal. 600, See also Moch v. 
Virginia F. & M. Ins. Co., 10 Fed. Rep. 696; Hagerman v. Empire Slate 
Co., 97 Pa. St. 534; Funk v. Anglo-American Ins. Co., 27 Fed. Rep. 336. 

' Ante, §§ 84, 92. 

4 Smith V. Little, 67 Ind. 649. 

* Eureka Lake Co. v. Yuba County, 116 U. S. 410. 
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Subdivision 3.— Sufficiency of the Service. 

Section : 

208. No Jurisdiction of Company which does not Come Within the 

State. I 

209. Service on Officer Incidentally Within the State on Personal 

Business. ' 

210. Service on Officer Temporarily in the State on Corporate Busi- 

ness. . I 

211. A Different Rule in New York, 

212. "Doing Business" Within the State. 1 

213. Service by Publication. 

214. Process Sent to the Home Office. 

215. Who is an "Agent" Within the Statutes— Instances of Sufficient | 

Service. 

216. Same— More Illustrations. 

217. Instances of Insufficient Service. 

218. Same— Further Illustrations. 

219. Character of Officer Served as a Question of Fact. 

220. Return of Process. 

221. Presumption in Favor of Validity of Service. 

222. Remedy in Such Cases- Plea to Jurisdiction. 

223. Writ of Prohibition. 

$ 208. No Jurisdiction of Company which does 
not Come Within the State. — Manifestly, if a COr- 

poration confines its operations to the State which 
chartered it, it cannot be subjected to suit in a for- 
eign jurisdiction. Having no extraterritorial ex- 
istence, the comity of recognition will be extended 
to it only when it demands it, by seeking to exer- 
cise its corporate capacit)^ within the territory of 
the foreign sovereign; and it can be extended 
to it, only within that- territory. Comity will 
not, in the nature of things, be extended unin- 
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vited. It will not seek out the foreign com- 
pany in the home of its creation, and bestow upon 
it, in invitum, a recognition of its corporate exist- 
ence. It follows that statutory provisions for the 
service of process upon a foreign corporation must 
rest upon the fact of the foreign company's doing 
business, or in some way exercising its corporate 
franchises, within the jurisdiction. A law w^hich 
went beyond this would be beyond the power of 
any sovereign to enact. Consequently, where a 
company has never sought to do business, and has 
no transactions within the foreign State, service of 
process upon its officer or agent who is temporarily 
there upon his own private business, could confer 
no jurisdiction over the company.* Nor is the juris- 
diction of the State courts [extended to such foreign 
companies by a statute which simply provides that 
process may be served upon any officer, agent, etc., 
of such foreign company, either personally or by 
leaving a copy at his dwelling, or usual place of 
abode, or by leaving a copy at the office, depot, etc., 
of the company.' The only purpose of such an act 
is to prescribe a mode of service upon foreign com- 
panies.' 

^ 209. Service on Officer Incidentally within 
the State on Personal Business. — It follows that the 

1 Moulin V. Trenton Mut. L. & F. Ins. Co., 24 N. J. L. 222; Camden 
Rolling M. Co. v. Swede Iron Co., 32 N. J. L. 15; Phillips v. Burling- 
ton Library Co., 141 Pa. St. 462, 21 Atl. Rep. 462, 28 W. N. C. 21. See 
also Fitzgerald Const. Co. v. Fitzgerald, 137 U. S. 98, 1 JS. Ct. Rep. 36; 
Lathrop v. Union Pac. Ry.-^Co., 7 D. C. 111. Compare Dallas v. Railroad 
Co., 2 MacArthur (D. C), 146. 

« Pamph. Acts N. J. 1865, p. 467. See also Rev. St. 111. 1874, p. 775, 
§5. 

' Camden Rolling M. Co. v. Swede Iron Co,, 32 N. J. L. 15. See also 
Midland Pac. Ry. Co. v. McDermid, 91 111. 172. Compare Willet v. 
Equitable Ins. Co., 10 Abb. Pr. 193. 

(11) 
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foreign company, like a non-resident natural person, 
cannot be served unless it in some way comes within 
the jurisdiction, as by sending its officers or agents 
there to transact its business. The mere presence 
of its officer in the State, if he is there accidentally 
in his individual capacity and on business discon- 
nected with the affairs of the corporation, is insuffi- 
cient to render a service upon him valid service on 
the company/ And even where the agent of a 
French insurance company, for the States of South 
Carolina and Florida, had his residence usually in 
Atlanta, Georgia, and audited and approved claims 
against the company, arising in South Carolina and 
Florida, gave checks for the amount due on account 
thereof, and when in funds sometimes paid them, 
but it appeared that the company transacted no 
business in Georgia, it was held that no jurisdiction 
of the company was acquired by the service of proc- 
ess ©n him.' 

^210. Service on Officer Temporarily within 
the State on Corporate Business. — This principle has 

been carried even further. In a suit against a cor- 
poration, which had no office or place of business 
within the State, and had transacted no business 
there, except that which the president was there 
temporarily to settle, when he was servedwith process, 

tate exrel, v. District Court, 2G Minn. 233, modifying Guernsey v. 
»• an Ins. Co., 13 Minn. 278; Newell v. Great Western Ry. Co., 19 
Amerlc. . Bushel v. Commonwealth Ins. Co., 15 Serg. & R. 173, 176; 
Mich. 336, -Tnion Pae. Ry. Co., 43 Mo. 105 ; Midland Pac. Ry. Co.; v. Mc- 
Latimer v. v. '. 17O; Willet v. Equitable Ins. Co., 10 Abb. Pr. 193; Reif- 
Oermid, 91 D^ -an Imp. Pub. Co., 4.-3 Fed. Rep. 433. Compare Middle- 
snider V. Ameriv -eld F. Ins. Co., 14 Conn. 301. 
brooks V. Spring Contiance Ins. Co., 71 Ga. 246. See also Taft v. 

ychmidlap v. I^^ Compare Gray v. Taper-sleeve Pulley Works, 16 

^llls, o R. I. 193^ 

*'ed. Rep. 436. 
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it was held that such service conferred no jurisdic- 
tion of the company/ 

§ 211. A Different Rule in New York. — But a 

different rule prevails in New York. Under the pro- 
visions of the.Code of Civil Procedure,' authorizing 
actions against foreign corporations, and providing 
that personal service of a summons upon such cor- 
poration may be made by delivering a copy thereof 
within the State, to the president, secretary or 
treasurer, of such corporation,' it has been held that 
it is not needful, in order to make such service effect- 
ual, that the officer served should be within the State 
in his official capacity, or engaged at the time in the 
business of the company, or that the corporation 
should have any property in the State, or that the 
cause of action should have arisen therein.* 

§ 212. **I>oingr Business" within 'the State. — The 

general result of the cases, however, aside from the 
influence of particular statutes, seems to be that a 
foreign company may be deemed to be construct- 
ively present, for the service of process on it, outside 
the State of its incorporation wherever it has property 
and carries on its operations by its agents.* We 

1 Good Hope Co. v. Railway Barb. F. Co., 22 Fed. Rep. 635. See also 
Goden v. Morning News, 42 Fed. Rep. 112; Carpenter v. Westinghouse 
Air-brake Co., 32 Fed. Rep. 434. Compare Galveston City R. Co. v. 
Hook, 40 HI. App. 547. But see Klopp v. Creston City Guaranty Water 
Works Co. (Neb.), 52 N. W. Rep. 819. 

2 § 1780. 

8 Ih, § 432. 

< Pope V. Terre Haute Car & Mfg. Co., 87 N. Y. 137. See also Porter 
V. Sewall Safety Car Heating Co., 7 N. Y. Supp. 166. Compare Willet v. 
Equitable Ins. Co., 10 Abb. Pr. 193. 

» St. Clair V. Cox, 106 U. S. 350, 1 Sup. Ct. Rep. 354; Good Hope Co. 
V. Railway Barb. F. Co., 22 Fed. Rep. 635; Bushel v. Commonwealth 
Ins. Co., 15 Serg. &R. 173, 176. Compare Merchants' Mfg. Co. v. Grand 
Trunk Ry. Co., 13 Fed. Rep. 358 ; Telephone Co. v. Turner, 88 Tenn. (4 
Pickle) 265, 12 S. W. Rep. 564; Doty v. Michigan Cent. Ry. Co., 8 Abb. 
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have seen elsewhere what transactions are to be con- 
sidered as constituting * 'doing business'' by the 
company within the statute prescribing regulations 
upon which it may be admitted to the State. The 
principles determining the question as to what is to 
be considered ''doing business" within the State, so 
as to subject the company to service of process, are 
entirely similar, with perhaps a tendency to strict- 
ness* in favor of the process. In New Jersey it has 
been held that the local jurisdiction attaches where 
the contract sued on was made within the State.' 
Where the business of the company is the de- 
velopment of lands owned by it in another State, 
the mining and transportation of ores, it was held 
that negotiation of a loan on its property and put- 
ting its bonds secured thereby on sale in New York, 
was not "doing business," so as to render service on 
its president in the State for that purpose valid.* 
An incidental transaction for a particular purpose 
cannot be regarded as "doing business." It was so 
held of the operation of a train of cars within the 
State by an automatic brake company, for the pur- 
pose of exhibition and advertisement, neither pas- 
sengers nor freight being transported.* 

§ 213. Service by Publication. — A foreign corpo- 
ration, which has not come into the jurisdiction to 
do business, so as to be "found" there for the serv- 

Pr.427; Parke v. Commonwealth Ins. Co., 44 Pa. St. 422. And this is 
substantially the rule of the English cases cited above. Ante, §181. For 
an interpretation of a statute making foreign companies liable to service 
if they have a '^usual place of business^^ in the State, see National Bank 
of Commerce v. Huntington, 129 Mass. 444. 

^ Ante, § 65 et aeq. 

2 National Cond. Milk Co. v. Brandenburgh, 40 N. J. L. 111. 

« Clews V. Woodstock Iron Co., 44 Fed. Rep. 31. 

* Carpenter v. Westinghouse Air-brake Co., 32 Fed. Rep. 434. 
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ice of process, stands in the same position as any 
other non-resident, with respect to its liability to 
the service of process by publication, in proceed- 
ings affecting its property and rights within the 
jurisdiction.' 

§ 214. Process Sent to the Home Office. — Some of 

the statutes, prescribing the method of service of 
process on foreign corporations, contain a require 
ment that notice must be sent to the home ofl&ce of 
the foreign company. , Such a service of course 
can be effective only in a proceeding in rem.* In a 
proceeding in personam against a foreign corporation , 
in which jurisdiction has been acquired by personal 
service in accordance with the statute, such a 
requirement if not nugatory is extraterritorial, and 
a failure to comply with it is a mere irregularity 
and not a jurisdictional defect.' If personal service 
has not been had, such service by mail cannot of 
course be of effect to give jurisdiction/ 

§ 215. Who Is an "Agrent" within the Statutes — 
Instances of Sufficient Service. — There is a great 

variety among the statutory provisions which desig- 
nate the character of the agent of the foreign com- 
pany upon whom service of process is to be made and 
the determination of the question as to the suflGiciency 
of the service, will necessarily depend upon the 
language of the particular statute and the facts of 
the particular case. The purpose of such provis- 

1 Non-magnetic Watch Co. v. Association Horlogere, etc., 44 Fed. 
Rep. 6. See also Weeks' v. Garibaldi, etc. M. Co., 73 Cal. 599. 

« Pennoyer v. Neff, 96 U. S. 714, 727. See also Price v. Hickok, 39 
Vt. 292; Scott v. Noble, 72 Pa. St. 115; Arnold v. Tourtellot, 13 Pick. 
172. Compare Scott v. Royal Wax Candle Co., 1 Q. B. Div. 404. 

« Emerson, Talcot & Co. v. McCormick Harvester Macli. Co., 51 
Mich. 5. 

* Lonkey v. Keyes Silver M. Co. (Nev.), 31 Pac. Rep. 57. 
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ions being to insure the giving of due notice to the 
corporation, that idea is given prominence in all the 
decisions interpreting them. Consequently the gen- 
eral rule, as far as there can be said to be any, in such 
cases, is that if the person served sustain suflGicient 
character and rank to render it reasonably certain 
that the corporation would be apprised of the serv- 
ice, the requirement of the statute is answered/ 
As to particular rulings, it is only possible here to 
briefly notice a few instances. Under the New 
York code, authorizing service in certain circum- 
stances on the '* cashier,'' service on one who 
receives money for goods sold by the company in the 
State has been held sufiicient.' In an action against a 
non-resident co-operative assessment insurance 
organization, not authorized to do business in the 
State, service on the agent who received payment 
of the assessment and gave the company's receipts 
therefor, was held sufficient/ And one who was fur- 
nished with stationery and books for the transaction 
of a foreign insurance company's business, and to 
whom the manager referred others wanting policies, 
will be held to be the agent, notwithstanding he had 
given no bond.* A ''managing agent" is one who is 
vested with the general conduct and control at a 
particular place of the company's business.* 

^ Taylor v. Granite State Provident Assn., 20 N". Y. Supp. 136; Bar- 
rett v. Telephone Co., 10 N*. Y. Supp. 138; Palmer v. PennsylTanla Co., 
35 Hun, 369. 

« McCulloh V. Paillard, etc. W. Co., 14 N. Y. Supp. 491. 

« Voorheis v. People's Mut. Ben. Soc, 86 Mich. 31, 48 N. W. Rep. 1087. 

< Pacific Mut. L. Ins. Co. v. Williams, 79 Tex. 633, 16 S. W. Rep. 
478. See also Southern Ins. Co. v. Wolverton Hardware Co. (Tex.), 19 
S. W. Rep. 615; Southwestern Mut. Ben. Assn. v. Swenson (Kans.), 30 
Pac. Rep. 406. 

* Porter V. Chicago, etc. R. Co., 1 Neb. 14. See Carr v. Commercial 
Bank, 19 Wis. 272; Chicago, etc. R. Co. v. Manning, 23 Neb. 652, 37 N. 



I 



AGAINST FOREIGN COMPANIES. 



167 



§ 216. Same — ^More Illustrations. — The fact that 

the time named in the contract of agency between 
the defendant company and its agent had expired 
prior to the service of the notice, is immaterial, 
provided the agency in fact continued/ Serv- 
ice on one who is the agent in the very trans- 
action out of which the suit arises is suflGicient, 
under the statutes of New York, requiring service 
in the absence of the principal officers of the com- 
pany on the '^cashier, director or managing agent."' 
Service on one who is advertised as the agent of 
the defendant railroad company and who is in the 
employ of a connecting line, the majority of the 
stock in which is owned bv the defendant, has been 
held sufficient.' And so has service on a section 
foreman on a railroad, as a **local superintendent 
of repairs."* A conductor is a '^special agent of a 
railroad company."* And service of a subagent 
of a general agent for the State of a foreign manu- 
tacturing company, has even been held sufficient.* 

W. Kep. 462; Bank of Commerce v. Rutland, etc. R. Co., 10 How. Pr. 
1; Bain v. Globe Ins. Co., 9 How. Pr. 448; Societe Fonciere v.Milliken, 
135 U. S. 304; Norton v. Berlin Iron Bridge Co., 51 N. J. L.442, 17 Atl. 
Bep. 1079; Palmer v. Pennsylvania Co., 35 Hun, 369; Tuchband v. Chi- 
cago, etc. R. Co., 115 N. Y. 437, 22 N. E. Rep. 360, 17 Civ. Proc. Rep. 413, 
aflSrming 5 N. Y. Supp. 493, 16 Civ. Proc. Rep. 241 ; Hat-sweat Mfg. 
Co. V. Davis S. M. Co., 31 Fed. Rep. 294; Burgess v. C. Aultman So Co., 
80 Wis. 292, 50 N. W. Rep. 175. Compare American Express Co. v. 
Johnson, 17 Oh. St. 641. 

1 Gross V. Nichols, Shephard & Co., 72 Iowa, 239, 33 N. W. Rep. 
653; Branson v. Nichols, Shepard & Co., 72 Iowa, 763, 34 N. W. Rep. 
2S9. 

« Estes V. Belford, 22 Fed. Rep. 275, 8 Eng. & Am. Corp. Cas. 153, 
23 Blatchf. 1. Compare Moch v. Virginia F. & M. Ins. Co., 10 Fed. 
Bep. 696. 

* Norton v. Atchison, etc. R. Co. (Cal.), 30 Pac. Rep. 585. 

* St Louis, etc. R. Co. v. De Ford, 38 Kans. 299. 

• New Albany, etc. R. Co. v. Grooms, 9 Ind. 243 ; New Albany, etc. 
B. Co. V. Tilton, 12 Ind. 3. 

• Burgess v. C. Aultman & Co., 80 Wis. 292, 50 N. W. Rep. 175. 
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§ 217. Instances of Insufficient Service. — A * 'man- 
aging agent" means one who is invested with gen- 
eral powers involving the exercise of judgment and 
discretion, as opposed to an ordinary agent, who 
acts in an inferior capacity, under the direction and 
control of superior authority, both in regard to the 
extent of his work and the manner of executing it/ 
A baggage-master is not a ' 'managing agent," " 
nor is the captain of a steamboat, owned by defend- 
ant company.' Where a foreign railroad company 
has its roads exclusively in other States, a passenger 
agent, whose sole duty is to solicit travel over the 
defendant company's route, is not an ''agent," 
within the meaning of the statute, alth6ugh he may 
have been employed to eflfect a compromise of 
plaintiffs claim/ 

§ 218. Same — Further Illustrations. — The agency 

must be of a permanent nature, and something more 
than a mere transient employment. An attorney 
of a foreign company, who has claims to collect for 
them, is not a local agent upon whom process can 
be served.* And where the foreign company was 
represented in the State by a general agent and a 
local board of directors, service on a local agent, of 
limited authority, in a little country town, is insuffi- 
cient.* Where the "managing agent" had resigned 
before the writ was served on him, the court held 
that no jurisdiction was acquired by the service." 

^ ReddlngtoD y. Mariposa L. & M. Co., 19 Hun, 405. 

> Flynn v. Hudson Riv. R. Co., 6 How. Pr. 308. 

8 Upper Miss. Transp. Co. v. Whittaker, 16 Wis. 220. 

* Maxwell v. Atchison, etc. R. Co., 34 Fed. Rep. 286. 

« Moore v. Freeman's Nat. Bank, 92 N. C. 690. 

« Weight V. Liverpool, etc. Ins. Co., 30 La. An. 1186. But see 
American Exp. Co. v. Johnson, 17 Oh. St. 64. 

^ Sturgis V. Crescent Jute Mfg. Co., 10 N. Y. Supp. 470. Compare 
Gross V. Nichols, Shepard & Co., 72 Iowa, 239, 33 N. W. Rep. 663. 
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Under a statute requiring foreign insurance compa- 
nies to appoint '*some person'' to receive service of 
process, a return showing service on '^one of the 
agents of the company*' was held to be insufficient/ 
The relation of principal and agent must actually ex- 
ist between the parties. Where a non-resident corpo- 
ration sold its goods only to certain persons in each 
State, whom it styled * ^distributing agents," under 
an agreement whereby the latter was to buy exclu- 
sively from it, and to sell at trade prices prescribed 
by it, it was held that service on such an agent 
gave no jurisdiction of the company.^ 

^ 219. Character of Officer served a Question of 

Fact. — Whether the individual served with process 
is a **resident agent," within the statute, is a ques- 
tion of fact for the trial court. ^ 

§ 220. Return of Process. — A return, which dis- 
closes service upon the '^State agent" of the 
defendant corporation, has been held to sufficiently 
describe the agent appointed to receive service of 
process, under the statute.* Under the provision of 
the New York statute that service may be upon a 
''managing agent," if there is no principal officer 
within the State, and no agent designated to receive 
service of process, '^ a return of service on a manag- 
ing agent is defective and does not give jurisdiction, 
which fails to show an absence of such officers and 
agents,* 

i Gates V. Tusten, 89 Mo. 13. 

« Gottschalk Co. v. Distilling and Cattle Feeding Co., 50 Fed. Rep. 681. 
» Hester v. Rasin Fertilizer Co., 33 S. C. 609, 12 S. E. Rep. 563. See 
also Voorheis v. People's Mat. Ben. Soc, 86 Mich. 31, 48 N.W. Rep. 1087. 
^ Stone V. Travelers' Ins. Co., 78 Mo. 655. 
« Code Civ. Proc. N. Y., § 432. 
Glines v. Order of Iron Hall, 20 N. Y. Supp. 275. 
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§ 221. Presumption in Favor of the Validity of 

Service. — The plaintiff is not required to establish 
the particular facts upon which such jurisdiction 
rests by proof before or at the time of the service of 
the summons. The presumption is in favor of the 
jurisdiction, and the defendant must establish, by 
affirmative proof, the want of facts which are essen- 
tial to it, on his motion to set aside the service.* 
Nor, where service of process *'can be made upon a 
foreign corporation only, either when it has property 
within the State, or the cause of action exists in 
favor of a resident of the State,''* is it essential that 
one of these jurisdictional facts should be alleged in 
the petition, and the failure so to do will not render 
it demurrable." 

§ 222. Remedy in Such Cases — Plea to Jurisdic- 
tion. — Where the service has been upon the officer of 
a foreign corporation in accordance with the provis- 
ions of the statute, it has been held that the question 
of fact as to whether he was within the jurisdiction, 
in an individual capacity or on business for the 
company, must be raised by a plea to the jurisdic- 
tion, and cannot be considered upon a motion to 
quash.* And so, where the statute gives jurisdic- 
tion of a suit upon a cause of action arising within 
the State, if the declaration does not on its face 
negative the existence of such cause of action, the 
issue as to jurisdiction must be raised by plea and 
not by motion.* 

1 Bates V. New Orleans, etc. R. Co., 4 Abb. Pr. 72, 18 How. Pr. 616. 

« Rev. St. Wis., § 2637, subd. 11. 

8 Friezen v. Allemanla Fire Ins. Co., 30 Fed. Rep. 349. 

* Ben wood Iron Wks. v. Hutchinson, 101 Pa. St. 359; Camden Rol- 
ling Mill Co. V. Swede Iron Co., 32 N. J. L. 15; Newell v. Great West- 
tern Ry. Co., 19 Mich. 336. 

* Maxwell v. Speed, 60 Mich. 36, 26 N. W. Rep. 824. 
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§ 223. Same — Writ of Prohibition. — Under the 

general rule that a writ of prohibition, like other 
extraordinary remedies, will not be granted where 
the usual and ordinary forms of remedy are sufl&- 
cient to aiford redress,* it has been held that, when 
the question as to want of jurisdiction of a suit 
against a foreign corporation, raised by a motion to 
set aside the service of process, on the ground that the 
company never transacted any business, or had any 
office or agency in the State, and that the officer 
who was served, was within the jurisdiction solely 
in an individual capacity and for his own private 
business or pleasure, can be appropriately reviewed 
under the statutory procedure, a writ of prohibition 
will not be granted.' 

High, Extr. Rem., §§ 770, 771. 

State ex reL v. District Court, 26 Minn. 233. 



172 ACTIONS. 



Article IV. — ^Jurisdiction of Subject-Matter. 

SECTION. 

226. Internal Organization of Foreign Companies — Visitorial Powers. 

227. Same — Under Statute Authorizing Suit for '^4ny Cause of 

Action." 

228. The Rule in New York— Code Civ. Proc. § 1780. 

229. Tort Committed Within the State. 

230. Transitory Actions. 

231. Same — Where Statutory Jurisdiction is Limited. 

232. Georgia Rule — Contracts Made in the Jurisdiction. 

233. Suit Between Two Foreign Corporations. 

234. Debt Due by Foreign Company is Assets with in the Jurisdiction 

235. Statutes Limiting the Right to Sue Foreign Companies. 

236. What is a * -Cause of Action Arising within the State?" 

237. ''Subject of the Action" Situated within the State. 

238. Who is a ^'Resident Plaintiff" within the Statute. 

^ 226. Internal Orgranization of Foreigrn Com- 
panies — Visitorial Powers. — Of course the jurisdic- 
tion acquired by the local court under these statutes, 
must depend, to a considerable extent, upon the 
language used. Where, as in Massachusetts, that 
enactment contains no provision except for the 
service of process, its requirements are fully answered 
in respect to proceedings in the courts, when the 
corporation appears and waives all question as to 
due service. The position of the company in court 
is not different from that of any other defendant, 
who has appeared, without objecting to the jurisdic- 
tion over its person. In such a case, the court 
acquires no authority over the organization of th e 



AGAINST FOREIGN COMPANIES. 173 

foreign company, its corporate functions, by-laws, 
or the relations between the corporation and its 
members, and their respective rights and obliga- 
tions arising under the law of the company's crea- 
tion. To such matters the defendant may plead a 
want of Jurisdiction, on the ground that the subject- 
matter of the suit, or the remedy sought, is beyond 
the reach of the court, or not within the sovereign 
power of the State from which the court has 
its authority. Th^s, in a suit brought by a 
citizen of Alabama, against an incorporated mutual 
life insurance company of New York, seeking to be 
restored to his rights, under a policy issued by 
defendants, and upon which he had failed to pay 
the premiums, although the company at that time 
transacted business in Massachusetts, and had an 
agent there upon whom the process was served in 
accordance with the statute, it was held that the 
action could not be maintained.* A similar ruling 
was made by the same court, in a preceding in 
equity, by a foreign construction company against 
a foreign railroad company and a citizen of Massa- 
chusetts, to enforce a specific performance of a con- 
tract for the delivery of bonds and certificates of 
stock of the defendant company, and to restrain by 
injunction the defendant citizen of Massachusetts 
from there disposing of shares of stock and bonds of 
the railroad company alleged to have been delivered 
to him in violation of plaintiflf's rights, although 
the defendant railroad company had an office in the 
State and appeared by attorney. The decision rests 
upon the ground that the contract was largely 
executory, and the court had no means of compel- 

Smithv. Mutual Ins. Co., 14 Allen, 336. 
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ling the construction company to perform its part of 
it, and that, although it had performed the condi- 
tions precedent to the delivery of the bonds and 
certificates, to compel such delivery without being 
able to compel a corresponding performance on the 
part of the plaintiff company might be productive of 
grave injustice/ A New Jersey court, too, refused to 
take jurisdiction of a suit brought by stockholders 
of a foreign railroad corporation and another cor- 
poration to which it had leased its road, lands, etc., 
all of which were out of the State, seeking relief 
against a fraudulent issue of stock of their company 
to the other defendant company, and against trans- 
actions dependent thereon which took place in 
another State/ 

$ 227. Same— Under Statute Authorlzingr Suit 
"For Any Cause of Action." — Under a statute which, 

instead of simply providing a means of service of 
process on a foreign corporation doing business in 
the State, expressly authorizes suits ^'for any cause 
of action,'' the propriety of the above rule is not so 
plain. For in such a case the foreign company might 
be fairly considered as having submitted itself to the 
^'visitorial power'' of the local sovereign by assuming 
to do business in the jurisdiction. Yet there are such 
cases which sustain the rule. The Maryland Court of 
Appeals, under such a statute,' declined to take juris- 
diction of a contest between complainant and other 
honaiide stockholders of a North Carolina corporation, 
on the one side, and certain citizens of Baltimore, 
claiming to be president and directors, on the other, 
in which the complainants sought, by injunction, 

1 Kansas, etc. Const. Co. v. Topeka, etc. R. Co., 136 Mass. 34. 
« Gregory v. New York, etc. R. Co., 40 N. J. Eq. 38. 
8 Acts Md. 1868, ch. 471, §209. 
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to restrain the defendants, who, it was alleged, had, 
at a meeting secretly held in Baltimore, reorganized 
the corporation, which had been dormant twenty 
years, and had themselves elected president and 
directors, respectively. The property of the com- 
pany, which had become valuable, was situated in 
North Carolina. The court held that it was clearly 
a controversy relating to internal 7)ianagement of the 
foreign company, and that it was without jurisdic- 
tion.* In a later case the same court refused to 
entertain the application for mandamus, of a mem- 
ber of a foreign company, who asked to be reinstated 
in his rights as a stockholder, which had been 
declared forfeited because of non-payment of an 
assessment, which he alleged to be void and illegal.* 

§ 228. The Rule In New York — Code Civ. Proc, 

Sec. 1780. — In New York, however, where the lan- 
guage of the Code, as far as concerns suits by resi- 
dent plaintiffs against foreign companies, is quite 
as broad,' a decision adopting the same view as that 
of the Maryland court above discussed,* was subse- 
quently overruled in Prouty v. Michigan South., 
etc. R. Co.,* on the ground that ''the language used 
b}" the legislature is full and explicit; and like all 
other statutes, should be construed according to the 
fair import of its terms, in order to carry into effect 

1 Wilkins v. Thorne, 60 Md. 253. 

2 North State Copper, etc. Co. v. Field, G4 Md. 151, 20 Atl. Rep. 1039. 
» Waits' Ann. Code, § 427 ; Code Civ. Proc. N. Y. 1887, § 1780. 

* Howell V. Chicago, etc. Ry. Co., 51 Barb. 378. See also Redmond 
V. Enfield Mfg. Co., 13 Abb. Pr. CN. S.) 332. 

« 4 Th. & C. 230, 1 Hun, 655. See also Ervin v. Oregon Ry. & Nav. 
Co., 62 How. Pr. 490. Compare Dart v. Farmers' Bank, 27 Barb, 337 ; 
Cumberland Coal & I. Co. v. Hoffman Coal Co., 30 Barb. 159. Contra: 
Fisher v. Charter Oak L. Ins. Co., 52 N. Y. Super. Ct. (20 J. <& Sp.) 
179; Berford v. New York Iron Mine, 56 N. Y. Super Ct. (24 J. & Sp.) 
236, 4 N. Y. Supp. 836. 
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the object of its enactment/' In that case the court 
entertained an action brought by the owner of pre- 
ferred stock, to compel a foreign company to apply 
its future net earnings to the payment of dividends 
in arrear upon such stock/ In a later case the same 
court entertained an action by the stockholders of 
a foreign corporation to restrain it and its directors 
from constructing branch lines of railroad in another 
State, and from expending therefor funds of the 
company which were within the jurisdiction of the 
court, to the irreparable injury of the complainant 
stockholders/ In a still later case the same court 
sustained the action of a resident stockholder of a 
foreign corporation, against another foreign corpora- 
tion, to compel it to perform its agreement to issue 
certain of its capital stock to the company, of which 
the plaintiff was a stockholder, or to recover dam- 
ages for its refusal to do so/ 

§ 229. Tort Committed Within the State. — Where 

the foundation of the suit was the infringement of 
plaintiffs trade-name, and constituted a continuing 
tort, wide-spread in its nature and results, and com- 
mitted within the State, it was held that there 
could be no doubt of the liability of the company 
to be sued there, if found within the State, in the 

1 See also Boardman v. Lake Shore, etc. R. Co., 84 N. Y. 157, which 
was described by the court as being brought, *'not to recover the div- 
idends alone, but to compel the defendant to do what is necessary and 
proper for the specific performance of the agreement entered into by 
the Michigan Southern and Northern Indiana Railroad Company, in 
reference to the guarantied or construction stock issued by it." A de- 
cree enjoining the payment of dividends on common stock, until the 
holders of guarantied stock were all paid, and requiring the payment 
of dividends on preferred stock, was upheld against the foreign corpora- 
tion. The jurisdiction does not seem to have been questioned. 

« Ives V. Smith; 3 N. Y. Supp, 645, 8 N. Y. Supp. 46. 

3 Babcock v. Schuylkill, etc. Ry. Co., 9 N. Y. Supp. 845. 



AGAINST FOREIGN COMPANIES. 177 

person of an officer or agent upon whom process 
may be served/ The converse of this proposition 
was held by the court of Alabama, which declined 
to take jurisdiction where the cause of action was 
a tort alleged to have been committed in Georgia.* 

§ 230. Transitory Actions. — But where the sub- 

ject-matter of the suit does not involve an exercise 
of a visitorial power by the court over a foreign cor- 
poration, the mere fact that the plaintiff is a non- 
resident, and the cause of action itself arose in an- 
other jurisdiction, affords the court no ground, in 
the absence of restrictive language in the statute, 
for refusing to take jurisdiction of the controversy.' 
Under such circumstances the court once having 
jurisdiction of the company will proceed as it would 
in the case of any other non-iesident. So held, of an 
action upon an fire insurance policy issued without 
the State, upon property located in another State;* 
of an action for personal injuries received on defend- 
ant's railroad in another State;* of a suit for money 
borrowed in another State.' 

§ 231. Same — Where Statutory Jurisdiction is 

Limited* — In Vermont, however, where, as we have 
already seen, the court had previously adopted the 
view, that the foreign corporation subjects itself to 
service of process within the jurisdiction by coming 
there to do business,^ it was held, under a statute re- 

1 Gray v. Taper-sleeve Pully Works, 16 Fed. Rep. 436, 443, See also 
Anstin ▼. New York, etc. R. Co., 25 N. J. L. 381. 

« Central R., etc. Co. v. Carr, 76 Ala. 388. 

8 Johnston v. Trade Ins. Co., 132 Mass. 432; New Orleans, etc. R. Co. 
V. Wallace, 50 Miss. 244; Weymouth v, Washington, etc. R. Co., 1 Mac- 
Arthur (D. C), 19. 

* Johnston v. Trade Ins. Co., 132 Mass. 432. 

* New Orleans, etc. R. Co. v. Wallace, 50 Miss. 244. 

« Weymouth v. Washington, etc. R. Co., 1 MacArthur, 19. 

f Ante, § 183; Day v. Essex County Bk., 13 Vt. 97. 

(12) 



178 ACTIONS 

quring foreign insurance companies, as a condition 
of doing business, to maintain an agent within the 
State upon whom writs could be served,* that the 
court could take no jurisdiction of a suit on a life 
policy, issued by a New York company, where the con- 
tract of insurance was not made, or to be performed, 
in Vermont, and where the plaintiff was not a res- 
ident of that State, although the insured had died 
there. The theory of the decision is that, as there 
could be no advantage obtained for the people of 
the State, by providing means to give the courts of 
the State jurisdiction over causes of action that ac- 
crued out of the State, in favor of persons not citi- 
zens of the State, against a corporation existing out 
of the State, it is not to be presumed that the legis- 
lature intended to accomplish that purpose, unless 
that is the necessary result of the enactment; that 
it is more reasonable to suppose that the intention 
was to provide a method of obtaining jurisdiction 
over a defendant to a cause of action that the courts 
had jurisdiction of before, than that the purpose 
was to provide means for obtaining jurisdiction of a 
cause of action , where none was had before, and of 
the parties also, by this compulsory appointment of 
an agent.* 

^232. Georgria Rule. — Contracts Made in the 

Jurisdiction. — In Georgia, under the Code, there 
is no express enactment that foreign corporations 
shall be subject to suit, though they are recognized 
on the principle of comity.' But there are specific 

» Gen. St. Vt., ch. 87, p. 556, § 5 e« seq. 

* Sawyer v. North American L. Ins. Co., 46 Vt. 697, citing Smith v. 
Mat. L. Ins. Co., 14 Allen, 336; Camden Rolling M. Co. v. Swede Iron 
Co., 32 N. J. L. 15. 

8 Code Ga. 1873, § 1675. 
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provisions as to how a domestic corporation may be 
sued by service upon its agent, or at its place of 
business within the jurisdiction/ which the Georgia 
court has held are properly applied to foreign com- 
panies, for the protection of citizens who may deal 
with them.' In a latter case the court limited the 
effect of such statutes to suits arising from contracts 
and transactions in that State, on the ground that 
the reason for the rule ceases when it is sought to 
bring suit in personam on a foreign contract or 
other obligation in that jurisdiction. Says the 
court: '*A debt created in England bj'^ this English 
corporation, could then be sued here; a debt made 
in China might be sued in petsanam here, where 
this corporation is allowed to live only for certain 
purposes, instead of being sued at home, where it 
lives for all purposes. There is good reason for so 
restricting the statute. The agent in Georgia might 
be able easily to defend a Georgia contract, where 
he had made or supervised it, where all the wit- 
nesses lived and were accessible to him; but it 
would be difficult for him, nay impossible, to de- 
fend an English or a Chinese contract, without great 
hazard and expense; and for the very reason that 
he could not well and readily defend such a contract, 
suit would be brought upon them here, judgment in 
personam be rendered, and then suit on that 
brought at the home office, and it be concluded with- 
out opportunity to defend on the merits. If it be 
replied that such a corporation might have assets, 
property, in Georgia, which can be reached only in 

1 Code Ga. 1873, §§ 3369, 3408, 3409. 

« City Fire Ins. Co. v. Carragi, 41 Ga. 660; National Bank of Augusta 
y. Southern Porcelain Mfg. Co., 55 Ga. 36. 
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Georgia, the answer is that a suit in rem will bind 
all that and harm nobody.'** 

§ 233. Suit between Two Foreifirn Corporations. — 

The mere fact that both plaintiff and defendant are 
foreign companies, created by the same Stat^, will 
not deprive the local court of jurisdiction, where 
both are engaged in business within the State and 
have their offices and agents there, and the cause of 
action arose within the State.* It was so held, too, 
where the foreign companies were created by differ- 
ent sovereignties, and the cause of action was the 
alleged wrongful transfer by one of them of shares, 
at its transfer agency within the local jurisdiction.* 

§ 234. Debt Due by Foreigrn Company is Assets 

within the Jurisdiction. — The general rule is that 
though usually personal property follows the per- 
son of the owner, simple contract debts for the pur- 
pose of granting administration are regarded as 
having a situs in the State, where the debtor 
resides. But, for the purpose of the application of 
this doctrine, it has been held that foreign corpora- 
tionsreside wherever they have subjected themselves 
to suit, by sending their agents, having an office, 
or doing business. So, an action was sustained in 
Alabama, by an executor appointed in that State, 
on a policy on the life of his testator, who had died 
there, issued by a New York company, doing busi- 
ness and subject to suit in Alabama, notwithstand- 

1 Bawknight v. Liverpool, etc. Co., 65 Ga. 194, 19G. See to the same 
effect Central R., etc. Co. v. Oarr, 76 Ala. 388, where the cause of ac- 
tion was]a tort committed in another jurisdiction. 

* Emer8on,Talcott & Co. v. McCormick H. Mach. Co., 51 Mich. 5. See 
also Direct U. S. Cable Co. v. Dominion Tel. Co., 84 N. Y. 153, revers- 
ing 22 Hun, 568. The rule is the the same in the Federal courts. 
Merchants' Mfg. Co. v. Grand Trunk Ry. Co., 63 How. Pr. 459. 

8 Toronto Trust Co. v. Chicago, etc. R. Co., 82 Hun, 190. 
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ing the grant of administration also in New York 
the home of the company's creation/ 

§ 235. statutes liimitingr the Bigrht to sue Foreigrn 
Companies-— Constitutional liaw. — The evident pur- 
pose of the statutes, making foreign corporations 
liable to suit, is to afford citizens of the State oppor- 
tunities for redress, before their own tribunals, 
rather than put them to the inconvenience, ex- 
pense, and uncertainty, of resorting to a distant 
and foreign jurisdiction. It would seem to be nq 
part of their object to provide facilities for suits by 
non-residents of the State against foreign corpora- 
tions in the State courts, but in the absence of re- 
strictive language, where the statute simply pro- 
vides for the service of process on the foreign com- 
pany, there is no doubt that such a suit may be 
maintained by a non-resident or another foreign 
company, when the subject-matter of the suit falls 
within the jurisdiction of the court. But in some 
of the States at least the legislature has seen fit to 
limit the right of a foreign corporation or non-resi- 
dent to maintain an action against another foreign 
company to certain classes of cases, where the cause of 
action arose within the State, or where the '^subject- 
matter' ' of the action lies within the State.* Such pro- 
visions have been held exclusive of any right of non- 
residents, either individuals or companies, to main- 
tain actions against foreign companies, except in the 
cases specified therein.' These statutes have also been 



^ Equitable Life Assur. Soc. v. Vogel, 76 Ala. 441. See also New En- 
gland L. Ins. Co. V. Woodworth, 111 U. S. 138. 

« Waits' Ann. Code K. Y., § 427; Code Civ. Proc. N. Y. 1780; Code S. 
C. § 423. 

« Erwin V. Oregon Ry. & Nav. Co., 28 Hun, 269, 62 How. Pr. 490, 
Gait V. Provident Sav. Bank, 18 Abb. N". Cas. 431. 
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held not unconstitutional, as infringing the provis- 
ions of the federal constitution which secure to citi- 
zens of each State all the privileges and immunities 
of citizens in the several States, on the ground that 
they are directed to the non-residence and not the 
citizenship of the parties. A citizen of the State 
enacting the law, if he had become a non-resident, 
would be subject to a like disability.* Such laws are 
not invalid either as impairing the obligation of con- 
tracts,'' nor as infringing the provision of the con- 
stitution of South Carolina,' that ' 'all courts shall be 
public, and every person, for any injury that he may 
receive in his lands, goods, person, or reputation 
shall have remedy by due course of law.*'' 

$ 236. What is a ''Cause of Action Arising: Within 

the State." — It is, of course, under such a statute, 
a matter of primary importance to determine when a 
cause of action is to be deemed to have arisen within 
the State. Where a contract, made elsewhere, is 
to be performed within the jurisdiction, the cause 
of action for a breach of it there, will be held to 
have arisen within the State. It was so held of a 
draft drawn by a foreign corporation, payable in 
New York to the order of another foreign company, 
payment of which was refused upon presentation.* 
The cause of action on a life policy issued by a for- 

' Adams v. Penn Bank, 35 Hun, 393 ; Duquesne Club v. Penn Bank, 
36 Hun, 390; Robinson v. Oceanic Steam Nav. Co., 112 N. Y. 315, 19 N. 
E. Rep. 625, 16 Civ. Proc. 256; Central R., etc. Co. v. Georgia Con- 
struction, etc. Co., 32 S. C. 319, 11 S. E. Rep. 192. 

2 Central R., etc. Co. v. Georgia Construction, etc. Co., 32 S. C. 
319, 11 S. E. Rep. 192. 

8 Const. So. Car. art 1, § 16. 

* Central R., etc. Co. v. Georgia Construction, etc. 32 So. Car. 319, 11 
S. E. Rep. 192. 

5 Hibernia Nat. Bank v. Lacombe, 84 N. Y. 367. See also Robertson 
V. National S. S. Co., 14 N. Y. Supp. 313; Oregon, etc. T. & I. Co. v 
Rathbun, 6 Sawy. 32. 
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eign insurance company to a resident of New York, 
who died in that State, was held to have arisen 
there/ Where, under the contract sued on, plaintiff 
was to enter the service of the defendant foreign 
company for five years, and procure immigrants to 
this country to purchase and settle on the lands of 
the company in Nebraska, and was bound to keep 
an office open in New York at his own expense, and 
go to Europe, for two or three months, to arrange 
for immigration, and the cause of action alleged 
was the termination of the contract by the defendant, 
after a little more than one year, it was held that 
the contract was to be performed in New York, and 
the cause of action for its breach must be regarded 
as arising there, within the Code.' In another case, 
the defendant foreign company sold agricultural im- 
plements to the plaintiffs with an agreement to in- 
demnify and defend them from all prosecutions, be- 
cause of any alleged infringement of any patent in 
selling the implements. In an action on this guar- 
anty, brought after judgment had been recovered 
against the plaintiffs in a suit for infringement, the 
court held that the cause of action arose within the 
State, although the contract of indemnity was made 
elsewhere; that it occurred when the defendant 
failed to perform its contract, and by reason of such 
failure plaintiff suffered a loss; that those events 
occurred within the State, since the plaintiffs were 
sued there, and there, if anywhere, defendant was 
bound to defend.' 

^ Griesa v. Massachusetts Ben. Assn. 16 N. Y. Supp. 71. See, to the 
same effect, Fidelity Mut. L. Assn. v. Ficklin, 74 Md. 172, 21 Atl. Rep. 
680. 

« miler V. Burlington, etc. R. Co., 70 X. Y. 223. 

8 Cbilds V. Harris Mfg. Co., 104 N. Y. 477. 
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$ 237. ^'Snbjeet of the Action'' Sitiuited Within 
the State. — Under the alternative provision of the 
South Carolina statute, that suit may be maintained 
by a non-resident when ''the subject of the action 
shall be situated within the State/' the subject of the 
action is not necessarily the propertj'^ that is in con- 
test, and where the cause of action arose in another 
State, and an attachment was levied on property 
within the State, it was held that the presence of 
the latter, within the State, would not give juris- 
diction/ 

§ 288. Who is a ''Resident Plaintiff" Within the 

Statute. — Where the statute provides that action 
may be maintained *'for any cause of action" by a 
plaintiff resident in the State,* it sometimes be- 
comes important to determine who is to be consid- 
ered ''a resident of this State" within the meaning 
of the statute. Residence within such a statute, 
has been held to mean actual residence of the in- 
dividual. The fact that a non-resident is appointed 
administrator, under the statute of New York, does 
not in any sense make him a resident of the State.' 
But an executor, resident in New York, was held 
to be entitled to bring an action on a policy of 
insurance, issued by a Connecticut corporation 
on the life of the testator who resided and 
died in that State, the will having been admit- 
ted to probate there, and afterward upon the pro- 
duction of an authenticated copy to the surrogate, 

1 Central R., etc. Co. v. Georgia Const. Co., 32 South. Car. 819, 11 S. 
E. Rep. 192. 

• Waits' Ann. Code, K. Y., § 427; Code Civ. Proc.N. Y. § 1780; Code, 
South. Car., § 423; New York, etc. D. Co. v. New Jersey Oil Co., 3 
Duer, 648; Pub. Gen. L. Md., art. 23, § 297. 

> Robinson v. Oceanica Steam Nav. Co., 112 N. Y. 315, 19 X. E. Rep. 
626, 16 Civ. Proc. 265, affirming 1 N. Y. Supp. 418. 
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admitted to probate also in New York/ The resi- 
dent assignee of a cause of action, which arose in 
another State, may maintain an action, notwith- 
standing the disability of his non-resident assignor. 
The disability, in such a case, does not attach to 
the subject of the action, but to the person of the 
assignor.' But where a suit has been dismissed as 
to non-resident plaintiffs, under such a statute, the 
assignment of their interests to a resident, cannot 
have the retroactive of creating the right to enforce 
a cause of action, which did not exist, in favor of 
the assignors, when suit was commenced by them.' 

^ Palmer v. Phoenix Mat. L. Ins. Co., 84 N. Y. 63. 
'McBiide v. Farmer's Bank, 26 N. Y. 460; Petersen v. Chemical 
Bank, 32 N. Y. 21, 40. 
« Ervln V. Oregon Ry. & Nav. Co., 28 Hun, 269; 62 How. Pr. 490. 
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Article V. — Jurisdiction by Consent of Parties. 

SECTION. 

241. Jurisdiction by Consent — Subject-matter. 

242. Voluntary Appearance — Waiver of Objection. 

§ 24 1 . Jurisdiction by Consent — Subject-matter.— 

In accordance with a general rule, when the ques- 
tion of the jurisdiction relates to the subject-matter 
of the action, jurisdiction cannot be conferred upon 
the court by any consent or stipulation of the par- 
ties. The objection to the jurisdiction in such a 
case may be taken at any stage of the action, and 
the court may, ex mero motu, at any time when its 
attention is called to the facts, refuse to proceed 
further, and dismiss the complaint.^ 

§ 242. Voluntary Appearance — Waiver of Objec- 
tion. — But where the cause of action is transitory, 
and such that any court in which it was brought 
would acquire jurisdiction of the subject-matter, 
the foreign company may, if it see fit, confer juris- 
diction of its person by a voluntary appearance.* 
And where it appears and pleads to the merits, it 

1 Robinson v. Oceanica Steam Nav. Co., 112 N. Y. 315, 19 N. E. Rep. 

625, 16 Civ. Proc. 255, affirming 1 N. Y. Supp. 418; Gait v. Provident 

Sav. Bank, 18 Abb. N. Cas. 431. See also Congar v. Chicago, etc. R. 

Co., 17 Wis. 477, 485. Compare Broolts v. Mexican Const. Co., 49 N. Y. 

Super. Ct. (17 J. & 8p.) 234. 

^McCormick V.Pennsylvania R. Co., 49 X. Y. 303; Congar v. Chi- 
cago, etc. R. Co., 17 Wis. 477, 485. 
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will be held to have waived objection to the 
insufficiency of the service/ But it would seem, 
on general principles, that a special appearance for 
the sole purpose of moving to set aside the service 
of summons is not such a waiver, e:icept in Texas, 
Iowa, and perhaps other States, where under stat- 
ute an appearance, special or other, to object to the 
substance of the notice, or the service of process, 
shall render further notice unnecessary/ In Wis- 
consin it was held that the action of the court, in the 
order overruling the motion, giving the defendant 
ten days in which to answer, will not, in the 
absence of any application therefor by the defend- 
ant, convert special appearance into a general one 
and operate a waiver of the objection/ And an 
appearance to make application for removal of the 
cause from the State to the Federal court will not 
waive the right to object to the jurisdiction/ 

1 Brooks V. New York, etc. R. Co., 30 Hun, 47; North Missouri R. 
Co. V, Akers, 4 Kans. 453 ; Carpentier v. Mintnrn, 65 Barb. 293 ; McCor- 
mick V. Pennsylvania, etc. R. Co., 49 }^. Y. 303, criticising and limit- 
ing, Jones V. Norwich, etc. Transp. Co., 50 Barb. 193; Friezen v. Alle- 
mania F. Ins. Co., 30 Fed. Rep. 349. 

' Rev. St. Tex. art. 1243; Code Iowa, § 2626, cl. 3; York v. State, 73 
Tex. 661; St. Louis, etc.R. Co. v. Whitley, 77 Tex. 126; Elgin Canning 
Co. V. Atchison, etc. R. Co., 24 Fed. Rep. 866. 

8 Upper Mississippi Transp. Co. v. Whittaker, 16 Wis. 220. 

* Clews V. Woodstock Iron Co., 44 Fed. Rep. 31 ; Bentlif v. London, 
etc. Corp., 44 Fed. Rep. 667; Farmer v. National L. Assn., 50 Fed. Rep. 
829. 
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Article VI. — '^Non-residence'' of Foreign Com- 
panies. 

SECTION. 

245. Statnte of Limitations. 

246. Can a Plaintiff Foreign Company Claim the Disability of Non- 

residence? 

247. Can a defendant Foreign Company Plead the Statute? 

248. The New York Rule. 

249. **Non-re8idence'* Under Other Statutes. 

§ 245. statute of Limitations. — Interesting 
questions have arisen as to how foreign corporations 
are to be regarded under the statute of limitations. 
Such artificial persons, as we have seen, have no 
legal existence beyond the limits of the State by 
which they are created, and are incapable of migra- 
tion.* For the purposes of Federal jurisdiction, as 
appears elswhere, they are regarded as "citizens" of 
those States.* In the States where they have prop- 
erty and are engaged in business, through their 
officers and agents, they are subject to suit and lia- 
ble to the service of process.* How, then, are they 
to be regarded for the purpose of application of the 
statute of limitations? When a foreign corporation 
is plaintiff* and the statute of limitations is pleaded 
to its demand, can it claim a disability on the 
ground of its non-residence? Can it urge that it 

1 Ante, §§ 1, 8. 

« AnU, § 32, Post, Ch. IV. 

^Ante, §§181-186. 
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is a ''person beyond seas,'' or **beyond the limits of 
the State?" On the other hand, when the for- 
eign company is defendant, can it plead the bar of 
the statute in its own behalf? On principle the 
answer to these question would depend on the sub- 
stantial, rather than the technical presence of the 
corporation in the jurisdiction, and its legal capac- 
ity to bring and respond to suits/ And, although 
there is some diversity among the cases, the weight 
of authority sustains that view. 

^ 246. Can a Plaintiff Foreigrn Company Claim the 
Disability of Kon-residence? — As to the first of the 

questions above stated, whether a foreign company, 
when plaintiflFin the local courts, and the bar of the 
statute is pleaded against it, can urge the disability 
of its non-residence, it is manifest that it would be 
the grossest injustice to permit it to take refuge be- 
hind the fact of its technical non-residence, when, 
during the statutory period, it was actually present 
by its agents in the local jurisdiction, doing business 
and in a position to assert its rights, and protect its 
interests by suit. Accordingly in an early case, in 
which the suit was by the Bank of the United 
States on a note discounted at the Branch Bank at 
Richmond, and it appeared that the principal office 
of the bank was at Philadelphia, and the branch at 
Richmond was conducted by agents of the corpora- 
tion appointed for that purpose, it was held by Mr. 
Chief Justice Marshall, sitting on circuit, that 
the right of action was barred by the lapse of time, 
and that the plaintiffs were not, in the sense of the 
saving of the act, '* beyond the seas or out of the 
country," but that for the purposes of the contract, 

1 Compare post^ § 254. 
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the residence of the bank must be regarded as at 
Richmond/ The same conclusion was reached by 
the Supreme Court of Arkansas in Clarke v. Bank 
of Mississippi, 'though the decision is put finally upon 
the ground that a corporation is not a ^'person*' 
within the saving clause of the statute. 

^ 247. Can a Defendant Foreigrn Company Plead 

the Statute? — As to the second question, whether a 
foreign company, when sued, can plead the bar of 
the statute in defense, it may be said that the great 
weight of authority is in favor of the conclusion 
suggested above, that the true test of the running 
of the statute is the liability of the party, invoking 
its bar, to 'the service of process during the whole of 
the period prescribed, that if the operations of the 
company within the jurisdiction were such as to 
render it liable to suit, then it may plead the stat- 
ute.' The principles, upon which this doctrine rests, 
have nowhere been more eflFectively expressed 
than in the decision of the Illinois Appellate 
Court, in Pennsylvania Co. v. Sloan.* Said Pleas- 
ants, J. (who delivered the opinion of the court), 
after referring to a number of cases holding that a 

1 Bank of United States v. McKenzie, 2 Brock. (U. S.) 393. Compare 
Clarke v. Bank of Mississippi, 10 Ark. 516, 52 Am. Dec. 248. 

2 10 Ark. 516, 52 Am. Dec. 248. 

^Huss V. Central R., etc. Co., 66 Ala. 472; Lawrence v. Ballon, 60 
Cal. 258; Express Co. v. Ware, 20 Wall. 543; Hall v. Vermont, etc. R. 
Co., 28 Vt. 401; Pennsylvania Co. v. Sloan, 1 ni. App. 364; King v. 
National M. & E. Co., 4 Mont. 1, 4 Am. & Eng. Corp. Cas. 14; Con- 
necticut Mut. L. Ins. Co. V. Duerson, 28 Gratt. 630; Wall v. Chicago, 
etc. R. Co., 69 Iowa, 498; McCabe v. Illinois Cent. R. Co., 4 McCrary, 
492; Wlnney v. Sandwich Mfg. Co., (Iowa), 50 N. W. Rep. 565. 
See also Koons v. Chicago, etc. R. Co., 23 Iowa, 493; Cobb v. Illinois 
Cent. R. Co., 38 Iowa, 601. Compare Abell v. Penn Mutual Ins. Co., 
18 W. Va. 400; North Missouri R. Co. v. Akers, 4 Kans. 453; Waterman 
V. Sprague Mfg. Co., 55 Conn. 554, 12 Atl. Rep. 240. 
ni. App. 364, 370. 
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corporation must be considered an inhabitant of 
the State bv which it is created: ''We should have 
no hesitation in approving these applications of 
the doctrine, if there were no other element in the 
cases bearing on the question than the origin and 
nature of the corporation. For it is true that a 
positive law can never, of its own force, and, ordi- 
narily, does not otherwise, operate beyond the terri- 
torial limits of the power by which it is enacted; 
and hence, unless otherwise enabled, a corporation 
must indeed 'dwell in the place of its creation, and 
cannot migrate into another sovereignty/ But 
the law of one State may have operation for certain 
purposes in another, by the comity or permission of 
the latter; and we see no insuperable diflBculty in 
the way of such migration, provided the former 
does not positively forbid and the latter does posi- 
tively consent. It is conceded, that with such 
consent they lawfully may, as they often actually 
do, remove their officers, agents, offices and eflFects 
into another sovereignty and there exercise their 
functions and franchises.* In such a case, where is 
the corporation? If it be said that it still dwells in 
the place of its creation, and is acting elsewhere 
only by agents, the answer is, no more by agents 
elsewhere than in the place of its creation. It can 
do nothing anywhere, nor manifest its presence or 
being at all, except through its agents, its property, 
or its operation. Where these are, then, it seems 
most accordant with substantial fact and reason to 
say, there is the corporation. Where these are not 

1 Citing Ducat v. Chicago, 48 111. 172 ; Lafayette Ins. Co. v. French, 
18 How. 404; Baltimore, etc. R. Co. v. Harris, 12 Wall. 65; Railway 
Co. V. Whitton, 13 Wall. 284; Gillespie v. Commercial Mut. Ins. Co., 12 
Gray, 201. 
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we know of no means by which process can be 
served upon it; and if there be none, that fact would 
seem to be conclusive upon the question of resi- 
dence for the time being, at least for purposes of 
judicial jurisdiction/' In Montana it was held 
that the fact that a foreign company had subjected 
itself to a penalty, by failing to file its charter or 
act of incorporation as required by the statute, 
though such failure did not disqualify it from be- 
ing sued, did not thereby lose the right to plead 
the statute/ 

§ 248. The New York Rule. — There is, however, 
a very respectable line of cases, which take a differ- 
ent view, and establish what may be appropriately 
called the New York rule. These decisions grew out 
of a rather technical interpretation of the statute, 
and hold in effect that foreign corporations cannot 
plead the bar of the statute at all. The substance 
of the enactment in question is that if any person 
shall be out of the State, at the time the cause of 
action accrued against him, he may be sued at any 
time, within the statutory period, after his return; 
but that if he depart from the State after the cause 
of action has accrued, the time of his absence shall 
not be deemed a part of the time limited for the 
commencement of the action.' Manifestly the sec- 
ond clause of this provision is manifestly inapplica- 
ble to any corporations, foreign or domestic, since 
such organizations can neither come into, nor go 
out of the State, but must remain in the State of 
its creation. As to the first clause, the New York 

1 King Y. Xational M. & E. Co., 4 Mont. 1, 4 Am. & Eng. Corp. 
Cas. 14. 

« Rev. Stat. N. Y., 1829, p. 297, § 27; 2 Rev. Stat. 1852, p. 498, § 100. 
Compare Laws Nev., 1861, ch. 12 § 21. 
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Court of Appeals has held that the fact that the 
debtor is a foreign corporation, and is not only 
without the jurisdiction but is incapable of return- 
ing into it, will not render the section inapplicable; 
that the statute does not begin to run in favor of 
such foreign company at the date of the accrual of 
the cause of action, but must be considered as 
postponed until the date of the impossible ^'return'' 
of the foreign company, that is, that practically it 
will never begin to run. The decision rests upon 
the ground that the policy of the law requires that 
no persons, natural or artifical, who are domiciled 
abroad, can impute laches to their creditors, or 
those claiming to have rights of action against 
them, in not pursuing them in the foreign jurisdic- 
tion, where they reside/ This decision fixed the 
rule in the State of New York that a foreign corpo- 
ration cannot plead the statute of limitations in its 
courts, which was subsequently extended even to 
foreign companies continuously doing business in 
the State, and having a large amount of property 
and a managing agent resident therein." This con- 
struction of the New York statute was reluctantly 
followed by the Supreme Court of United States in 
a case coming from that jurisdiction.* The doctrine 

1 Olcott V. Tioga R. Co., 20 N". Y. 210; overruling Faulkner v. Dela- 
ware, etc. C. Co., 1 Denio, 441. See to the same effect Mallory v. Tioga 
K.Co., 3 Keyes, 354; Thompson v. Tioga R. Co., 36 Barb, 79; Rathbun 
V. Northern Cent. R. Co., 60 N. Y. 656; Kirby v. Lake Shore, etc. R. 
Co., 14 Fed. Rep. 261; Robinson y. Imperial S. M. Co., 5 Ney. 44; State 
V. Central Pac. R. Co., 10 Nev. 47; Barstow v. Union Consolidated S. 
M. Co., 10 Ney. 386. 

* Rathbun y. Northern Central R. Co., 50 N. Y. 656; Boardman y. 
Lake Shore, etc. R. Co., 84 N. Y. 157, 185. 

» Tioga R. Co. y. Blosburg, etc. R. Co., 20 Wall. 137, s. c, 5 Blatch. 

387. 

(13) 
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was further illustrated in New York, in a case where 
the claim was originally against a foreign corpora- 
tion which was subsequently consolidated with a 
domestic company; it was held that the statute 
commenced to run in favor of the consolidated com- 
pany from the date of the consolidation.' 

§249. "Non-residence" ^under Other Statutes.— 

Sometimes the foreign corporation has been held to 
reside wherever it does business and exercises 
corporate powers and privileges. Thus, under a 
statute requiring appeals from judgments of justices 
of the peace to be taken within ten days after the 
rendition thereof, but allowing defendants who 
were non-residents of the county twenty days in 
which to take an appeal, it was held that a foreign 
railway corporation which, as appeared from the 
agreed statement of facts, **kept an office or agent 
for the transaction of their usual customary busi- 
ness,'' etc., in the county, had a legal residence 
there and must prosecute its appeal from a justice's 
judgment within ten days from its rendition.* And so, 
too, a corporation has been held to be a "resident," 
within an affidavit of defense statute, of the county 
within which it has its principal office, although it 
derived its charter from another State.' As seen 
elsewhere, foreign corporations, which have agents, 
or a place of business, or **do business" in the ju- 
risdiction, are in some of the States, considered prac- 
tically as domestic companies, for the purposes of 
being summoned as garnishees.* Companies char- 
tered by the general government for the accomplish- 

* Boardman v. Lake Shore, etc. R. Co., 84 X. Y. 157, 186. 
^ Harding v. Chicago, etc. R. Co., 80 Mo. 659. 
5 Bank v. Chicago, etc. R. Co., 82 111. 493. 
< Post, § 261. 
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meat of Federal purposes, have been held domestic, 
in States where they have their offices and do busi- 
ness, both for purposes of jurisdiction, generally' and 
in garnishment proceedings,' and of taxation.' 

^ Market National Bank v. Pacific National Bank, 64 How. Pr. 1 ; 
St. Louis National Bank v. Allen, 6 Fed. Rep. 551. Compare Eby v. 
Korthem Pac. R. Co., 13 Phil. 144. 

« Post, § 262. 

' Commonwealth v. Texas, etc. R. Co., 98 Pa. St. 90. 
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Article VII. — Proceedings in Rem and Quasi in 

Rem. 

Section. 

253. Proceedings in Bern. 
263. Order of Publication. 

254. Attachment— Non-residence. 

255. Same — Consolidated Companies. 

256. Liability to Suit as a Test. 

257. Jurisdiction — Attachment an Auxiliary Remedy. 

^ 252. Proceedinsrs in Bern. — Whatever diversity 
of opinion may exist among the courts, as to the lia* 
bility of a foreign corporation to personal service of 
process, there can be no doubt that both its tangi- 
ble property and its choses maciionwithin the juris- 
diction may be reached, in some cases, by a pro- 
ceeding in rem, in others by attachment or garnish- 
ment, which is in the nature of a proceeding in rem^ 
In a Massachusetts case, where a bill in equity asked 
for a specific performance of a contract by a foreign 
corporation to assign and convey letters patent of 
the United States and personal chattels situated in 
the State, and the only service was by subpcena upon 
the treasurer of the corporation (a form of service 
unauthorized by statute in that State), the court 
held it had no jurisdiction; that as far as the bill 
asked for an assignment of the letters patent it 

^ Andrews v. Michigan Cent. R. Co., 99 Mass. 534; Coffin v. Chicaga 
Constr. Co., 67 Barb. 337; Pyrolusite Manganese Co. v. Ward, 73 Ga 
491 ; United States Bank v. Merchants' Bank, 1 Rob. ( Va.) 673. 
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Bsked for a personal decree against the defendant; 
that the proceeding ought to be in rem against the 
chattels, and the persons in whose custody they 
were should be joined as parties defendant.^ It is 
doubtful, however, whether letters patent of the 
United States belonging to a foreign corporation 
can be reached at all by proceedings in rem. Such 
letters have been held to be intangible property, 
and so far as they have any situs it is that of the 
residence or domicile of the owner.' 

§ 253. Order of Pabiication. — Where the foreign 
company had property within the jurisdiction but 
neither the corporation nor its officers or agents 
could be found there, and it had no office and did 
no business there, it was held, in a proceeding, by 
a resident of the State, to foreclose a pledge of the 
property, in question, that the court could take 
jurisdiction by an order of publication, so as to 
affect the property with its judgment in rem.* 

§ 254. Attachment] — Non-residence. — A foreign 

corporation being, as we have seen, legally a non- 
resident, the reasons which have induced the legis- 
lature to grant the remedy of attachment, against the 
property of non-resident natural persons, would seem 
to be technically applicable to such organizations. 
In many instances it has been so ruled.* Stat- 
utes directing the method of proceeding against 
absent debtors, have been held remedial, intended 
to suppress a mischief and prevent a failure of jus- 

1 Desper v. Continental W. M. Co., 137 Mass. 252. 

« Wilson V, Martin- Wilson F. A. Co., 149 Mass. 24. See post. 

• Coffin V. Chicago, etc. Constr. Co., 67 Barb. 337. 

^ Ocean Ins. Co. v. Portsmouth Marine Ry. Co., 3 Mete. (Mass.) 420; 
Bushell y. Commonwealth Ins. Co., 15 Serg. & B. 173; Pierce v. Elec- 
tric Co., 28 W. K. C. 311. Contra: McQueen v. Mlddletown Mlg. Co., 
16 Johns. 5. 
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tice and therefore to be liberally construed, to in- 
clude foreign corporations, among other non-resi- 
dent creditors.* Sometimes the statutes creating 
the remedy of attachment against non-residents 
specifically enumerate foreign corporations among 
them.' 

$ 255. Same— Consolidated Companies.— But, as 

seen elsewhere, when a foreign company is con- 
solidated with a domestic company, it thereby be- 
comes domesticated,' and consequently it is not sub- 
ject to service as a non-resident.' 

§ 256. Liability to Suit as a Test. — The purpose 

of the legislature in granting the remedy of attach- 
ment against the property of non-residents is to 
afford redress to the citizen of the jurisdiction as far 
as possible within his own local courts.* The lia- 
bility of the property of foreign corporations to seiz- 
ure, under statutes authorizing such process, would 
seem logically to depend upon the liability of the 
company in question, to service of process in the 
jurisdiction.* If the local statutes authorize the serv- 
ice of ordinary process on foreign companies, and 
the defendant corporation brings itself within the 
scope of such statute by doing business or keeping 
an office or agent within the State, or otherwise 
places itself within the jurisdiction, there would 

1 United states Bank y. Merchants' Bank, 1 Rob. (Va.) 573, 584. It is 
worthy of note that these cases conflict, in principle, with those deci- 
sions, which hold that foreign corporations, doing business in the juris- 
diction, and accessible for the service of process, are not non-resident 
within the meaning of the statute of limitations. Ante^ §§ 245-247. 

' Rev. Stat. Tex. art. 152, oh. 2. See Societe Fonciere, etc., v. Milli- 
ken, 135 U. S. 304, 10 Sup. Ct. Rep. 823. / 

• Post, Ch. X. 

* Sprague v. Hartford, etc. R. Co., 5 R. I. 233. 

^ Such is the test applied to the running of the statute of limitations. 
See. §§ 245-247. 
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seem to be no occasion for resorting to the more 
summary and less aflfective method of attachment. 
So we are prepared to find that where an Alabama 
railroad company was authorized by a statute of 
Kentucky to build its road into that State, and de- 
clared to be entitled *'to all the privileges, rights 
and immunities" granted to it, and subject to all 
the restrictions imposed upon it by the legislature 
of Alabama, the court held that it remained an 
Alabama corporation, but had acquired such a resi- 
dence in Kentucky that an attachment of its prop- 
erty in that State must be discharged/ In Missouri, 
for similar reasons, it was held that a foreign com- 
pany which had its chief oflBce or place of business 
within the State could not be sued by attachment.* 

§ 257. Jarisdiction. — Attachment an Auxiliary 

Remedy.— The proceeding by attachment is an aux- 
iliary remedy and the writ can only issue where an 
action has been commenced. Where the action 
fails for want of jurisdiction the writ issued 
thereunder must fall with it. The provisions there- 
fore of some of the statutes, that suits may be 
brought against foreign corporations by residents 
for any cause of action, and by non-residents only 
when the cause of action shall have arisen within 
the State, or the subject of the action is situated 
within the State, applies equally to proceedings by 
attachment although they are not specified in the 
language used.' 

1 Martin v. Mobile, etc. R. Co., 7 Busb, 116. 

* Famsworth v. Terre Haute, etc. R. Co., 29 Mo. 75. Compare Pierce 
V. Crompton, 13 R. I. 812. 

» Central R. Co. v. Georgia Co., 32 S. C. 319, 11 S. E. Rep. 192; Oliver 
V. Heywood Chair Mfg. Co., 10 N. Y. Supp. 771, 32 N. Y. St. Rep. 542, 
tnem. 57 Han, 588. 
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Article VIII. — Foreign Company as Garnishee. 

SECTION. • 

260. Doctrine that Foreign Company, ss a Non-Resident, is not Lia- 

ble to Garnishment. 

261. Another View — ^Foreign Company not a Non-resident within 

the Rule. 

262. Corporations Created by Congress. 

263. Situs of Choses in Action — Domicile of Creditor. 

264. Another View— Situs Follows Domicile of Debtor. 

265. Foreign Company mnst be Subject to Suit. 

266. Service of Garnishment Writ. 

267. Answer of Foreign Company as Garnishee. 

268. Disclosures of Officers or Agents. 

269. The Proceeding Purely Statutory. 

^ 260. Doctrine that Forelgrn Company, as a Non- 
residenty is not Liable to Garni8hnient.--~Under the 

custom of London, from which the process of gar- 
nishment is derived, one cannot not be charged as 
garnishee, unless he reside within the jurisdiction 
ot the Lord Maj^or's court.* In this country the 
uniform tenor of the decisions is that a non-resident 
is not subject to the process of garnishment, unless 
he have within the State property of the principal 
debtor in his hands, or is bound to pay him money, 
or deliver him goods at some particular place in 
the State.* Since a foreign corporation is a non- 
resident, the rule would seem to be applicable to 
such companies, and it was so held in the earlier 

1 Drake, on Attachment, § 474, and cases cited. 

2 Drake. Attach., § 474, et seg. 
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cases. The circumstance that the foreign company 
had an office, and was engaged in the transaction 
of business within the State was considered im- 
material.* In some jurisdictions this rule was sub- 
sequently modified by statute, providing that |for- 
eign companies, having a usual place of business 
in the State, should be liable to the process.' 

§ 261. Another View— Foreigrn Company not a 
Xon-resident Within the Bnle. — However jUSt and 

equitable, the principle underlying the decisions 
we have just discussed may be, when applied to the 
case of a non-resident, or of a foreign corporation, 
which has no office, usual place of business, or 
agents within the jurisdiction, it is manifest that 
in the case of a foreign company, which avails itself 
of the rule of comity to come within the State, 
and do business there, under the protection of the 
local laws, and substantially to exercise there the 
usual privileges of corporate existence, the applica- 
tion of such a principle must be purely technical 
and without merit. A foreign corporation which 
has so domesticated itself is non-resident only in 
name. It has all the advantages and protection 
that the laws secure to domestic companies and equal 
opportunities to defend itself when attacked in the 
courts, and it is eminently proper that it should be 
subject to the same liabilities. It is neither just 
nor politic for the State to discriminate in favor of 
foreign as against domestic companies! Accord- 



* Danforth v. Penny, 3 Mete. (Mass.) 564, on authority of Tingley v. 
Bateman, 10 Mass. 343; Ray v. Underwood, 3 Pick. 302; Hart v. An- 
thony, 15 Pick. 445. See also Gold y. Housatonic R. Co., 1 Gray, 424; 
Larkin v. Wilson, 106 Mass. 120; Wright v. Chicago, etc. R. Co., 19 
Neb . 175. 
« Stat. Mass. 1870, ch. 194. See Larkin v. Wilson, 106 Mass. 120. 



202 ACTIONS 

ingly we find that the courts, in construing the stat- 
utes regulating the remedy of garnishment, have 
very generally held that where a foreign company 
does business, has an office, or usual place of busi- 
ness in the State, or keeps its agents or officera 
there, in such away as to subject itself to the service 
of process, it may be summoned as garnishee.* In 
some instances, that has been the eflFect given by the 
court to statutory provisions authorizing in broad 
and general terms the service of process upon for- 
eign corporations.' Where the foreign company has- 
ceased to be a foreign organization, and has in fact, 
become domesticated through a legislative adoption, 
the above reasoning applies with special force.* 

§ 262. Corporations Created by Congrress.— Which- 
ever of the above views is adopted, there can be no 
doubt that corporations created by the United 
States for Federal purposes, which, as we shall see 
elsewhere, are entitled to exercise their franchises, 
throughout the country, depending for recognition, 
not upon the principle of comity, but upon the power 
of Congress, must be regarded as domestic corpora- 
tions whenever they do business,* and, conse- 



1 Branser v. New England Fire Ins. Co., 21 Wis. 506; Fithian v. New 
York, etc. R. Co., 31 Pa. St. 114; McAllister v. Pennsylvania Ins. Co., 
28 Mo. 214; Hannibal, etc. R. Co. v. Crane, 102 111. 249; Burlington, 
etc. R. Co. v. Thompson, 31 Kans. 180, 47 Am. Rep. 497 ; Selma, etc. 
R. Co. V. Tyson, 48 Ga. 361 ; Pennsylvania R. Co. v. Peoples, 31 Ohia 
St. 537; Roche v. Rhode Island Ins. Assn., 2 111. App. 360; Weed S. M. 
Co. V. Boutelle, 56 Vt. 570; Rainey v. Maas, 51 Fed. Rep. 580. Com- 
pare Fielder v. Jessup, 24 Mo. App. 91. 

3 Darlington v. Rogers, 13 Phil. 102; Pennsylvania R. Co. v. Peoples, 
31 Ohio St. 537, 47 Am. Rep. 497. 

8 Baltimore, etc. R. Co. v. Gallahue, 12 Gratt. 655. 

* Post^ Ch. IX. See also Commonwealth v. Texas, etc. R. Co., 98 Pa. 
St. 90; Market National Bank v. Pacific National Bank, 64 How. Pr. K 
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quently, are equally subject to the process of 
garnishment/ 

^ 263. Situs of Choses in Action— Domicile of 

Creditor. — The jurisdiction in garnishment, no less in 
than attachment, depends upon the situs of the res. 
Not only must the garnishee be within the jurisdic- 
tion, but the property or credit must be there with 
him.' In the case of tangible property, there can 
be no difficulty in determining the situs. But 
where the object of the seizure is a mere legal right, 
a chose in action, the question becomes much more 
difi&cult. The general rule seems to be that, in the- 
absence of a stipulation to the contrary, the situs^ 
of a debt is the domicile of the creditor.' Adopt- 
ing this view, a number of the courts have held 
that a debt contracted by a foreign corporation, in 
the State of its domicile, to a defendant who resides 
there, and which is payable there, cannot be reached 
by garnishment in another State where the com- 
pany does business, although the latter is duly 
served with the writ of garnishment; that the debt, 
the res is not within the jurisdiction, although for 
some purposes the company is.* Where a policy of 
fire insurance was issued by an English company, 
thi'ough its Chicago agency, to an Illinois corpora- 
tion, and a loss had occurred, it was held that a 
creditor of the insured, residing in New York, could 
not, by serving process upon the English company 

1 Losee v. Ream, 5 Utah, 528, 17 Pac. Rep. 452; Mooney v. Union 
Pac. Ry. Co., 60 Iowa, 346, 349. 

' Roche v. Rhode Island Ins. Assn., 2 111. App. 360. 

< See State Tax on Foreign Held Bonds, 15 Wall. 300. 

4 Lonisyille, etc. R. y. Dooley, 78 Ala. 524. See also Mo. Pac. Ry. Co. 
T. Maltby, 34 Kans. 125. 8 Pac. Rep. 235; St. Louis Perpetual Ins. Co». 
V. Cohen, 9 Mo. 421. Compare Wright v. Chicago, etc. R. Co., 19 Neb.. 
176 ; Towle v. Wilder, 57 Vt. 622. 
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at its New York agency, reach such indebtedness, 
on the ground that it was not property of the de- 
fendant, the insured, within the State of New 
York.' 

$ 264. Another Yiew^--SitiiB Follows Domicile of 

Debtor. — The cases, however, are not in unison. 
In several States, the courts have adopted the rule 
that, if the principal debtor could have maintained 
an action on his demand against the garnishee within 
the State, the debt must be considered to be within 
the jurisdiction and subject to seizure.* It is spe- 
cifically provided by statute in Massachusetts, that 
such companies, if they have a usual place of busi- 
ness in the State, shall be liable to be summoned 
by trustee process.* But in several other States it 
has been held that the statutes making corporations 
generally liable to such process are broad enough 
to cover the case of foreign companies.* That view 
prevails in New Hampshire, where it was held that 
under the act directing proceedings against the 
trustees of debtors, foreign corporations fall within 
the provision of the section that *'when any corpora- 
tion or body-politic, within this State, shall be pos- 
sessed of any money," etc.* In Missouri, the St. 
Louis Court of Appeals has held that there must 

* Straus V. Chicago Glycerine Co., 46 Hun, 216. 

* Mooney v. Union Pac. Ry. Co., 60 Iowa, 346; Oberfelder v. Union 
Pac. Ry. Co., 60 Iowa, 755. In these cases it was held that the foreign 
exemption law cannot be pleaded or relied on. either by the garnishee, 
or the judgment. See also Broadstreet v. Clark, 65 Iowa, 670 ; Burling- 
ton, etc. R. Co. V. Thompson, 31 Kans. 180, 47 Am. Rep. 497; Roche v. 
Rhode Island Ins. Co.. 2 111. App. 360. 

^ Stat. Mass. 1870, ch. 194; National Bank of Commerce v. Hunting- 
ton, 129 Mass. 444. 

* McAllister v. Pennsylvania Ins. Co., 28 Mo. 214; Hannibal, etc. R. 
Co V. Crane, 102 111. 249; Barr v. King, 96 Pa. St. 485; ante, § 

^ Libbey v. Hodgdon, 9 N. H. 394. See also Smith v. Boston, etc. R. 
Co, 33 N.H. 337, 342. 
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be something more than a mere liability of the for- 
eign company to suit within the jurisdiction, be- 
fore a debt due by it can be regarded as having a 
situs in the State. It must be, for all intents and 
purposes, subject to all the liabilities of a domestic 
corporation, as, for instance, is the case with for- 
eign corporations operating their railroads in the 
State.' 

^ 265. Foreiflrn Company must be Subject to Suit.— 

Of course where the foreign company has not sub- 
jected itself to the service of process, by its opera- 
tions within the State, credits in its hands cannot 
be reached by garnishment served on its officer tem- 
porarily within the State any more than jurisdic- 
tion could be acquired by such a service of summons 
on the company.' It has been held by the Supreme 
Court of Maryland that the plaintiff is subrogated 
in garnishment cases to the position of the principal 
debtor, and that where the latter being a non-resi- 
dent could not under the statute maintain an action 
in the State against the foreign corporation,' such 
foreign company cannot be made liable there as 
garnishee.* 

§ 266. Service of Garnishment Writ. — Service of 

summons as garnishee may, it seems, be made upon 
any officer of the foreign company, who might be 
served with ordinary process. It was so held in 
Georgia,* although in that State a distinction is 
made between the service of garnishment and other 

1 Fielder v. Jessup, 24 Mo. App. 91. 

8 Willet V. Equitable Ins. Co. 10 Abb. Pr. 193. Compare Taft v. 
Mills, 5 R. I. 393^ Schmidlapp v. La Conflance Ins., 71 Ga. 246. 

s Acts Md. 1S68, ch. 471, § 211. 

* Myer v. Liverpool, etc. Ins. Co., 40 Md. 696. Compare Straus v. 
Chicago Glycerine Co., 46 Hun, 216. 

» Selma, etc. R, Co, v. Tyson, 48 Ga. 361. 
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process on domestic companies, and it is held that 
while the latter may be served upon any agent of a 
domestic company, garnishment must be served 
upon the president. The reason is that garnish- 
ment operates immediately; aity payment after serv- 
ice is illegal, and it would be grossly unfair to hold 
the company bound to take notice immediately, 
and act at its peril, on notice to a mere agent, at, 
perhaps, some remote point from its principal place 
of business/ In some points of view this reasoning 
would seem to be equally applicable to the case of 
a foreign corporation, but that question does not 
seem to have arisen. A distinction would probably 
be made on the ground that the foreign company, 
in coming into the jurisdiction to do business, at a 
distance from its home office, must assume whatever 
risk there may be of delay by its agent, in transmit- 
ting notice of process which is served on him. 
Under the Michigan statute providing that service 
may be upon any officer or agent of the corporation, 
whether he is in the State on the business of the 
company or not,* it was held that valid service could 
be made on a resident agent of a foreign mining 
company, whether whose duly it was to act as custo- 
dian of the property of the company and inspect 
the mines whether he had any other duty or not.' 

§ 267. Answer of Foreigrn Company as Garnishee.— 

Under a provision of the Michigan statute that, in 
garnishment proceedings against a corporation, it 
shall be the duty of the officer served, or of the 
proper officer of the corporation having knowledge 
of the facts, to appear and answer, etc., it was held 

1 Clark V. Chapman, 45 Ga. 486. 

^HoweiraStat. Mich. §8086; amended by Acts 1889, No. 266. 

« Shater Iron Co. v. Stone, 88 Mich. 464, 60 N. W. Rep. 389. 
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that appearance of the general agent of a for- 
eign corporation, authorized to receive service 
of process and his answer and disclosures in behalf 
of the company, is sufl&cient, and that judgment by 
the justice against the company as being in default 
after such answer was error; that the fact that the 
agent did not have personal knowledge of all the 
facts stated bv him in his disclosure was immaterial/ 
But where the agent to receive service of process 
was, under the statute, the State Superintendent of 
Insurance, it was held that the resident agent of the 
company might nevertheless make afl&davit to its 
answer as garnishee.' 

^ 268. Disclosures of Officers or Agrents. — Under 

the Michigan statute the disclosure of the officer or 
agent of the foreign company in response to the 
writ of garnishment, is considered the disclosure of 
the corporation,' but it is held that such officers can- 
not be required to submit to personal examination, 
such as may be required of individual garnishees, 
or to attend from a distant State for that purpose.* 

§ 269. The Proceeding: Purely Statutory. — It must 

be remembered, however, that such proceedings are 
purely statutory andfoi* every step taken until juris- 
diction is acquired authority must be found in the 
law providing for the proceeding. In such cases 
jurisdiction must appear upon the papers them- 
selves, or the proceedings will be a nullity. Where 
the statute provided that foreign as well as domes- 
tic corporations might be garnished, but provided 



^ Lorman v. Phoenix Ins. Co., 83 Mich. 65. 

« Dougan v. Sun Fire Office, 39 Mo. App. 676. 

^ HowelPB Mich. Stat. § 8086, amended by Acts 1889, No. 266. 

4 Shafer Iron Co. v. Stone, 88 Mich. 464, 50 N. W. Rep. 889. 
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no method of service of the writ upon foreign com- 
panies, such a writ served on a foreign company 
must be quashed/ 

1 Milwaukee B. & I. Wks. v. Brevoort, 73 Mich. 155, 41 N. W. Bep. 
215. See also First Nat. Bank v. Burch, 76 Mich. 608, 43 N. W. Rep. 
453. 
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Article IX. — Some'^Matters op"^ Practice. 

Mm li* 

SECTION. 

272. Venue — Suit may be Brought in Any County. 

273. Same — Place of Business. 

274. Pleading Jurisdictional Facts. 

275. Allegation of Corporate Existence, by Plaintiff Company: 

276. Pleading Corporate Existence — Under the Code. 

277. In Suit Against Foreign Company. 

278. Denial of Corporate Existence. 

279. Same — ^Estoppel. 

280. Charter, or Law of Incorporation, as Evidence. 

281. Proof of Corporate Existence as a Fact. 

282. Certificate of Incorporation. 

283. Question for the Jury. 

284. Failure to Comply with Local Statutes. 

286. Failure to Prove Corporate Character Cured by Verdict. 

286. Production of Books and Papers. 

287. Court will not Permit such Process to be Abused. 

288. Judgment by Default. 

^272. Venae '-—Salt may be Broagrht in Any 

County. — The general rule of the common law is, 
that transitory actions may be brought whenever 
the defendant can be found. ^ In determining, then, 
what is the proper forum of suits against foreign 
corporations, it is necessary to ascertain where, 
under the terms of the local statutes regulating the 
service of process upon such organizations, they are 
to be found within the State. The tendencv of the 
decisions is to construe the provisions of the statute 
liberally in favor of the service. In California, un- 

J story, Conflict of Laws, § 638. 

(14) 
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der a provision of the Code of Civil Procedure, that 
the action must be tried in the county where the 
defendant resides at the commencement of the 
action, and if he is not a resident of the State, then 
in any county, which the plaintiff may designate 
in his complaint," it was held that a foreign corpora- 
tion cannot be said to have its residence at its 
''principal place of business" within the State; that 
the fact that it subjects itself to the service of 
process by doing business there, does not entitle it 
to claim that place as its residence, and an action 
against it may be tried in any county designated by 
plaintiff in his complaint.' And so under the Mis- 
souri statute requiring foreign insurance companies 
to appoint an agent to receive service of process,' it 
was held that suit against such a company was not 
required to be brought in the county where the 
agent so appointed resided, but might be brought 
in any county of the State; and that if the agent 
lived in another county the writ should be directed 
to the sheriff of the latter.* In Nebraska, under a 
statute authorizing an action against a foreign in- 
surance company to be brought in a county where 
the cause of action or some part thereof arose,' the 
court ruled that the action might be so brought, 
although the company had no agent in that county.* 
A corporation chartered by the United States was 
held by a Pennsylvania court to have a legal exist- 

1 Cal. Code Civ. Proc. § 395. 

< Thomas v. Placerville Gold Q. M. Co., 65 Cal. 600. Compare Inter- 
national L. Assur. Co. t. Sweetland, 14 Abb. Pr. 240. 

< Rev. Stat. Mo. 1879, ! 6013. 

* Stone V. Travellers Ins. Co., 78 Mo. 665; Estill v. New York, etc. 
R. Co., 41 Fed. Rep. 849, 853. 

» Code Neb., § 55. 

* Insurance Co. v. McLimans, 28 Neb. 653; 44 N. W. Rep. 991. 
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ence everywhere within the United States, and 
although it did no business in that State, to be 
subject to suit there by the service of process upon 
its chief officer who resides in the State/ 

§ 273. Same — Place of Business. — Under the 

language of the statutes in some of the other States, 
the venue must be laid in county where the com- 
pany has an agency and does business.* 

$ 274. PleadinflT Jurisdictional Facts. — In accord- 
ance with perfectly familiar principles a presump- 
tion will be indulged in favor of the jurisdic- 
tion of the court, and in a case where the juris- 
diction depends upon the fact that the plaintiff is 
a resident of the State, a failure of the plaintiff to 
allege that fact in the petition cannot be taken ad- 
vantage of by demurrer, unless the fact of his non- 
residence appears affirmatively on the face of the 
petition.' 

^ 275. Alleflration of Corporate Bxistence, by Plaint- 
iff Company. — ^The general rule that, in the absence 
of statutory provisions, it is not necessary for a 
plaintiff company to aver in its declaration that 
it has been duly incorporated,* has been applied 

1 Eby V. Northern Pac Ry. Co., 13 Phil. 144. 

• Humphreys v. Newport News, etc. Co., 33 fW. Va. 135, 10 S. E. Rep. 
39; St. Louis, etc. R. Co. v. Whitley, 77 Tex. 126; Angerhoefer v. 
Bradstreet Co., 22 Fed. ^ep. 305. Compare Cromwell v. Charleston 
Ins., etc. Co., 2 Rich. L. 512. 

« Qumey v. Grand Tk. Ry. Co., 13 N. Y. Supp. 645. See also Sims v. 
Bonner, 16 N. Y. Supp. 801, 21 Civ. Proc. Rep. 379. See also Hand v. 
Society lor Savings, 18 N. Y. Supp. 167, 19 N. Y. Supp. 910. Compare 
Brooks V. Mexican Const. Co., 49 N. Y. Super. Ct. (17 J. & Sp.) 234. 

4 Bank v. Williams, 5 Wend. 482 ; Jackson v. Plumbe, 8 Johns. 378; 
Dutchess Cotton Mfg. v. Davis, 14 Johns. 238, 7 Am. Dec. 459; Bank 
of Utica V. Smalley, 2 Cow. 770,14 Am. Dec. 526; Harris v. Muskingum 
Mfg. Co., 4 Blackf. 267, 29 Am. Dec. 372; Richardson v. St. Joseph 
Iron Co., 5 Blackf. 146; Zion's Church v. St. Peter's Church, 5 Watts & 
S. 215; Union Mutual Ins. Co. v. Osgood, 1 Duer, 707; Kennedy v. Cot- 
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» 

indifferently to foreign as well as domestic com- 
panies/ Where the action is brought in the name of 
a company the court will, until the contrary is 
made to appear, presume that it is the name of an 
incorporated company, and not of an unincorpo- 
rated company or partnership, who can sue only in 
their individual names.' 

^ 276. Pleadingr Corporate ESxistence— Under the 

Code. — ^The New York Code provides that a com- 
plaint by a corporation must state whether it is **a 
domestic or foreign corporation, and if the latter, 
the State, country or government by or under 
whose laws it was created."* Under this statute 
it was held that an allegation that '^the plaintiff is 
* * * a banking association created by and organ- 
ized under the laws of the State of New York with 
its banking house located and principally transact- 
ing business, at the City of New York'' sufficiently 
states that it is a * 'domestic corporation.''* 

^ 277. In Suit Agrainst Foreigrn Company.— 

Where the action is against a foreign corporation, 
for a cause of action, which, under the statute, 

ton, 28 Barb. 59 ; Lafayette Ins Co. v. Rogers, 30 Barb. 491; Phoenix 
Bank v. Donnell, 41 Barb. 671 ; Frye v. Bank of Illinois, 10 111. 332 ; Heas- 
ton V. Cincinnati, etc. R. Co., 16 Ind. 275; German Ref. Church v. Von 
Puechelstein, 27 N. J. Eq. 30; Gillett y. Am. Stove, etc. Co., 29Gratt. 
565; Odd Fellows Bldg. Assn. v. Hogan, 28 Ark. 261; Wilson v. Sprague 
M. M. Co., 55 Ga. 672; Adams Exp. Co. v. Hill, 43 Ind. 157. 

1 Henriques v. Dutch West India Co., 2 Ld. Raym. 1532; Bank of 
Michigan v. Williams, 5 Wend. 478; Marine & F. Ins. Co. v. Jauncey, I 
Barb. 486; Bennington Iron Co. v. Rutherford, 18 N. J. L. 105, 35 Am. 
Dec. 528; Lewis v. Bank of Kentucky, 12 Ohio, 132, 40 Am. Dec. 469; 
Rees V. Conococheague Bank, 5 Rand. 326, 16 Am. Dec. 755. See also 
Bank of Washtenaw v. Montgomery, 3 111. 422. 

' Bennington Iron Co. v. Rutherford, 18 1^. J. L. 105, 35 Am. Deo. 528. 
See also C. J. L. Meyer & Sons Co. v. Black, 4 N. M. 190, 16 Pac. Rep. 
620; Compare United States Bank v. Stearns, 15 Wend. 314. 

3 Code Civ. Proc. N. Y. § 1775. 

* Colupibia Bank v. Jackson, 4 N. Y. Supp. 433. 
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depends upon its legal status, as a foreign company 
doing business in the State, a failure to specifically 
plead that fact must be made the basis of a plea to 
the jurisdiction, or other appropriate objection, and 
cannot be taken advantage of in the appellate 
court/ 

§ 278. Benial of Corporate Bxistence. — ^The 

corrolary of the above propositions is that, unless 
the fact of corporate existence of a plaintiff company 
is denied by the defendant, it Avill be taken as 
admitted. It has been held to be admitted by a 
plea of the statute of limitations.' In a suit by a 
corporation on a promisory note, if the general issue 
be pleaded, the company must show that they are a 
body corporate.* Where the allegation is that 
plaintiff is a corporation by virtue of a certain 
statute, a plea denying the existence of the statute 
is a sufficient denial. of the existence of the corpora- 
tion.* 

§ 279. Same — ^Estoppei. — ^Where a person has 
dealt with a corporation as a company, in such a 
way that his transactions with it involves an 
acknowledgment of its corporate character, he will 
be estopped in a suit arising out of such transac- 
tions from denying its corporate existence.* Thus 
an oflBcer of a corporation who loaned money to it 
on a promisory note purporting to be made by it, 

1 Hull y. Alabama Gold L. Ins. Co., 79 Ga. 93, 3 S. E. Rep. 903. 

> Clarke v. Bank of Mississippi, 10 Ark. 516, 52 Am. Dec. 248. 

* Williams v. Bank of Michigan, 7 Wend. 539; Society, etc. v. Young, 
2 N. H. 310. See also Lewis v. Bank of Kentucky, 12 Ohio, 132, 40 Am. 
Dec. 469. 

^ Guaga Iron Co. v. Dawson, 4 Blackf . 202. 

« Oregonian Ry. Co. v. Oregon Ry. & Nav. Co., 10 Sawy. 470, 22 Fed. 
Bep. 245; Second Nat. Bank v. Lovell, 2 Cin. Sup. Ct. 397; Dundee 
Mtge. <fc T. Co. V. Cooper, 26 Fed. Rep. 666. 
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by its president, he will be estopped from denying 
its corporate existence and cannot recover on the 
note against the stockholders individually; and the 
pledgee of the note, who knew that the organization 
claimed to be a corporation, stands in the shoes of 
the pledgor and is also estopped/ But where a 
party to a contract with a corporation is estopped 
from denying the existence of the corporation, evi- 
dently such estoppel can only extend to a denial 
of the existence of the company at the date of the 
contract. It can have no effect to prevent a denial 
of the corporate existence, when the suit was 
brought.* It has been held that a plaintiff company 
whose corporate existence is denied must, if it 
intends to claim the benefit of such estoppel, put 
its claim upon the record by a replication unless it 
is already set out in its complaint.' 

^ 280. Charter, or Law of Incorporation, as 

Evidence. — ^When the purpose of the evidence is to 
establish something more than the mere existence 
of the corporate franchise as a fact; when it is 
necessary to show the character and extent of the 
powers and privileges, with which the foreign com- 
pany is vested under its franchise as an artificial 
being; when, in short, the question is not whether it 
is a corporation, but whether it has certain powers, 
the insufficiency, as evidentiary facts, of mere user 
of the corporate franchise, or of circumstances tend- 
ing to create an estoppel, is manifest. In such a case 
there must be evidence, not simply of the fact of 
incorporation, but of the law under which it was 

1 Second National Bank v. Lovell, 2 Gin. Sup. Ct. 397. 
' Guaga Tron Co. v. Dawson, 4 Blackf . 202. 

» Oregonian Ry. Co. v. Oregon Ky. <fc Nav. Co., 10 Sawy. 470, 22 Fed. 
Rep. 245. 
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accomplished. Either the corporate charter must 
be put in evidence, or if the incorporation was 
under a general law, the terms of that statute must 
be proved along with the certificate of incorpora- 
tion. The court cannot take notice.^ Where the 
foreign law, under which the company was organ- 
ized is contained in a volume of public laws pur- 
porting to be published by authority and printed 
for the State, its admission in evidence will not be 
error, although it contained no certificate, nor any 
signatures to the acts, nor any act authorizing its 
publication. The burden of discrediting such a 
book is on him who opposes its admission.' 

$ 281. Proof of Corporate Bxistence as a Fact. — 

While a certified copj^ of the charter, or of the cer- 
tificate of incorporation, and of the law under which 
it is granted, is the best evidence of the fact of 
corporate existence, it is not the only evidence, 
nor indeed the evidence most frequently resorted 
to to establish that fact. Evidence of acts ot user 
has been frequently accepted as evidence of the 
existence of the corporate franchise.* It has been 
held that the books of the company itself are, — 
when the entries in them have been shown to 
have been made by the proper clerk, secretary or 
agent of the company, — at least prima facie evidence 



1 Savage v. Russell & Co., 84 Ala. 103, 4 South. Rep. 235, 20 Am. & 
Eng. Corp. Cas. 523; Chapman v. Colby Bros. & Co., 47 Mich. 46. See 
also Bank of Michigan v. Williams, 5 Wend. 478 ; Hammer v. Garfield 
Mining Co., 130 U. S. 291. 

s Clarke v. Bank of Mississippi, 10 Ark. 516, 52 Am. Dec. 248. 

s Williams y. Bank of Michigan, 7 Wend, 539. But see United States 
Bank v. Steams, 15 Wend. 314. See an application of this principle in 
McCluer y. Manchester, etc. R. Co., 13 Gray, 124, where the assumption 
of the franchise of common carrier was held sufficient prima fade eyi- 
dence of the capacity to contract for carriage. 



216 ACTIONS 

of the organization and existence of the company/ 
And where the fact was only collaterally in issue, a 
similar ruling was made as to evidence of the facts 
that a company had attempted to organize as a cor- 
poration, and had done business as a corporation 
de factOy and that its certificates of shares recited 
that it was organized under the laws of that State.' 

^ 282. Certificate of Incorporation. — A certificate 

of incorporation of a foreign company is to be 
proven in the same way and under the same re- 
strictions as any other foreign documents. If it is 
a record, it may be proven by an attested copy. 
Where the certificate of incorporation, upon being 
issued is delivered to the secretary of the company, 
it becomes a private writing, in private custody, and 
cannot be proven by copy, or otherwise than by the 
production of the original, if in existence.* Under a 
provision of the Maryland Code making it unlawful 
for a foreign insurance company to do business in the 
State before filing a copy of its charter with the insur- 
ance commissioner, it was held that a plaintiff^, in an 
action against the company, which denied its incor- 
poration, could introduce in evidence a book found in 
the commissioner's office, — the only one there bear- 
ing the defendant's name — containing a document 
which purported to be certified by its officers as a 
true copy of its charter and by-laws.* 

§ 283. Question for the Jury. — There being a 
question as to the identity of the corporation suing 
with the company, of which the incorporation was 

» Glenn v. Orr, 96 N. C. 413. • 

« Barrett v. Mead, 10 Allen, 337; Williams v. Cheney, 3 Gray, 215; 
Williams v. Bank of Michigan, 7 Wend. 539. See also State v. Carr, 5 
N. H. 367. 

» Dundee Mtge., etc., Co. v. Cooper, 26 Fed. Rep. 665. 

* Metropolitan L. Ins. Co. v. Dempsey, 72 Md. 288, 19AtI. Rep. 642. 
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proved, the court held that it was for the jury to 
say whether or not it was the same/ 

$ 284. Failure to Comply with liOcal Statutes.-—' 

Where the company has failed to comply with the 
local statute making it a condition, upon which 
it is permitted to do business in the State, that 
it shall file a copy of its charter or act of incor- 
poration, it has been held that a party suing such 
company, is relieved from the necessity of prov- 
ing the incorporation except by reputation.' 

$ 285. Failure to Prove Corporate Character Cured 

by Verdict. — After a verdict in favor of plaintiffs, 
who sue as a corporation, the court will presume 
that the fact was conceded or proved on the trial, 
no exception having been taken 6n that ground.* 

§ 286. Production of Books and Papers. — ^Foreign 

corporations, equally with domestic companies, are 
subject to the provisions of the various practice 
acts,* that the books and papers of corporations 
shall be subject to production in evidence or for in- 
spection, at the instance of the opposing party, in 
response to a subpwna duces tecum, or an order of 
court.* Of course, if the books in question are 
within the jurisdiction, the court could compel 
their production by directing its process to the in- 
dividuals in whose custody they are at the time. If 
the books are beyond the jurisdiction, it would 
seem to be competent, according to a decision of the 
New York Supreme Court, for a court which has 



1 National Bank of St. Charles v. De Bernales, 1 Carr. & P. 569. 

2 King v. National M. & E. Co., 4 Mont. 1. See also Hershfleld v. 
Bocky Mt. Bell Tel. Co. (Mont.), 29 Pae. Bep. 883. 

s British Am. Land Co. v. Ames, 6 Mete. (Mass.) 391. 
* New York Code Civ. Proc, § 868. 
• n re Sykes, 10 Ben. (U. S.) 162. 



n 
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jurisdiction of the company to compel it by appro- 
priate order to bring the books into the jurisdiction/ 
This would seem questionable on principle, and in 
view of the probability of conflicting interests and 
jurisdictions, such a proceeding would very likely give 
rise to grave questions. It was held, however, that 
the production of books and papers kept beyond 
the jurisdiction oould not be compelled by a suh- 
poma duces tecum directed to the vice-president, 
who was also secretary and treasurer of the com- 
pany, unless it appeared that they were in his cus- 
tody at that time. Where it was shown that after 
being filled up in his ofl&ce in the State, they were 
sent to the home office in another State, and kept 
there, it was held that they were not in his * 'custody" 
within the statute.' 

$ 287. Court will not Permit such Process to be 

Abused. — Applications of this kind, which have, to 
a considerable extent, taken the place of the equita- 
ble proceeding by bill for discovery, are largely ad- 
dressed to the discretion of the court,* and where 
the effect of the order, as made, is unnecessarily op- 
pressive, it will be modified on appeal. So an order 
requiring an Oregon corporation to produce books 
kept, and in constant use, in its office in that State, 
before a referee in New York, was modified so as to 
require the production of sworn copies only of such 
portions of their contents as related to the subject- 
matter mentioned in the order.* 

§ 288. Judsrment by Default. — We have seen that 

^ Ervin v. Oregon Ry. & Nav. Co., 22 Hun, 566. Compare Huylar v. 
Cragin Cattle Co., 40 N. J. Eq. 392, 42 N. J. Eq. 139. 
* In re Sykes, 10 Ben. (U. S.) 162. 
« Gregory v. Chicago, etc. R. Co., 10 Fed. Rep- 529. 
Ervin v. Oregon Ry. A Nav. Co., 22 Hun, 566. 
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where a foreign corporation is duly served with 
process in accordance with the terms of the statute, 
the court acquires jurisdiction, which authorizes it 
upon the failure of the company to appear and de- 
fend, to render a ]udgm.ent.by default as in the 
case of any other defendant/ As in other cases, 
the matter of setting aside the judgment by de- 
fault and permitting the defendant company to 
plead, is largely within the discretion of the trial 
court. It has been held, however, that where the 
agent of a foreign company fails to inform his princi- 
pal of the commencement of proceedings, and has 
no power himself to employ counsel to defend the 
action, the foreign company must be held to have 
been negligent in failing to authorize him to take 
such action, and that a default and judgment against 
it will not be set aside.' In New Jersey, however, 
a foreign company which had failed to appear, be- 
cause advised by counsel in the State of its domi- 
cile, that the New Jersey courts had no jurisdic- 
tion of it, was nevertheless admitted to plead its 
defense on the merits after a judgment by default.' 

1 Ante, § 190. 

« Walker v. Continental Ins. Co., 2 Utah, 331. 

8 National Cond. Milk Co. v. Brandenburgh, 40 N. J. L. 111. 
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CHAPTER IV. 

FEDERAL JURISDICTION OF FOREIGN CORPORATIONS. 

Article I. Citizenship of Foreign Companies. 

n. Service of Process Issned by Federal Courts. 

III. Removal of Causes. 

IV. State Statutes Requiring Waiver of tlie Right to Invoke 

Federal Jurisdiction. 

V. Original Jurisdiction of Supreme Court. 



Article I. — Citizenship of Foreign Companies. 

SECTION. 

293. Citizenship of Corporations — The Original Doctrine. 

294. Same— The Modem View. 

295. Same — Questionable Reasoning. 

296. Such Jurisdictional Citizenship not Affected by Removal of 

Corporate Business. 

297. Jurisdiction of Corporations Chartered by Congress. 

298. Jurisdiction of Interstate Corporations. 

299. Jurisdictional Allegations. 

$ 293. Citizenship of Corporations — The Original 

Doctrine. — The view, originally adopted by the Su- 
preme Oourt of the United States, as to whether 
corporations are * 'citizens,'' within the provisions 
of the judiciary act* giving the Federal courts juris- 
diction of a suit ''between a citizen of the State 
where it is brought and a citizen of another State," 

> Rev. Stat. U. S. § 629. 
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was that, since a corporation cannot be a * 'citizen'' 
at all, the court must look beyond the mere legal 
being which the charter created, and consider the 
character, as to citizenship, of the individuals of 
whom the company is composed/ This rule, 
although it practically withheld jurisdiction from 
the Federal courts in cases to which a corporation 
was a party, rested upon the most obvious and nat- 
ural interpretation of the language of the statute. 
Nor is it an unfair or strained presumption that the 
purpose of the constitution and statute in creating 
the Federal courts was to establish a tribunal for the 
protection of the natural rights of every citizen of 
each State when within the jurisdiction of other 
States, as a citizen, rather than his rights as a mem- 
ber of a corporation. Such rights are not a natural 
incident of his existence, but are acquired only 
under the laws of the State creating the artificial 
body, which, of course, are of no force and effect 
beyond its territorial limits. Such rights as he can 
claim as a member of the company, in another juris- 
diction, being solely a matter of grace and comity 
of the local sovereign, would seem to be an es- 
pecially appropriate subject for the jurisdiction of 
the local courts. Such a rule, too, is in entire ac- 
cord with those decisions which, as we have seen 
elsewhere, exclude foreign corporations from the 
guarantee of privileges and immunities of citizen- 
ship, contained in the fourteenth amendment to the 
constitution." 



^ Hope Ins. Co. v. Boardman (1809), 5 Cranch, 57; Bank v. Deveaux 
(1809), 5 Cranch, 61. Compare Strawbridge v. Curtiss, 3 Cranch, 267; 
Wheeden v. Camden, etc. R. Co. (1856), 1 Grant's Cas. 420; N^orth 
Biver Steamboat Co. v. Hoffman, 5 Johns. Ch. 300. 

* Ante, §§ 32-34. 
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$ 294. Same— The Modern View. — Such re- 
mained the doctrine of the court for a long time. 
It was reiterated in the much later case of Commer- 
cial, etc. Bank v. Slocomb, decided in 1840.* There 
a plea to the jurisdiction, on the ground that some 
of the shareholders of the defendant corporation 
were citizens of the same State as the plaintiffs, and 
that, consequently, the controversy was not between 
citizens of different States, was sustained. In Louis- 
ville R. Co. V. Letson,* the court reviewed the 
whole ground, and held that its former opinion was 
error; that the cases above cited had been carried 
too far; that they were based on a false theory and 
ought not to be followed; and said that they had 
long been unsatisfactory to the bar, and to the court 
that decided them. The suit, in that case, was 
brought by a citizen of New York in the circuit 
court for the district of South Carolina, against a 
corporation organized in that State. A plea to the 
jurisdiction alleging that two of the members of the 
corporation were citizens of North Carolina was over- 
ruled, the court laying down the proposition that 
where a corporation is created by the laws of a State, 
the conclusive legal presumption is that its members 
are citizens of the State in which alone the corpo- 
rate body has a legal existence, adding that it **i8 to 
be deemed, to all intents and purposes, as a person, 
although an artificial person, an inhabitant of the 
State, * * capable of being treated as a citizen 
of that State as much as a natural person." This 
may be regarded as the fibal settlement of the ques- 
tion. Since then a corporation has been deemed a 
''citizen" for jurisdictional purposes of the State 

1 14 Pet. 60. 

s 2 How. 497, 558. 
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from whose laws it derives its existence, or what is 
the same in effect, it has been conclusively pre- 
sumed that its members are citizens of the State by 
which it was created.* 

^ 295. Same*— Questionable Reasoninsr.— It is in- 
teresting to note that one sentence of the opinion of 
Mr. Justice Wayne seems to rely upon the theory 
that a corporation is not liable to suit, in a foreign 
jurisdiction. He says: ''A corporation created by 
a State to perform its functions under the authority 
of that State and only suable there^ though it may 
have members out of the State, seems to us to be a 
person, though an artificial one, inhabiting and be- 
longing to that State, and therefore entitled, for 
the purpose of suiiag and being sued, to be deemed 
a citizen of that State.'' • Under the more gener- 
ally accepted doctrine, that a corporation is suable 
wherever it undertakes to do business,' this reason 



1 Marshall v. Baltimore, etc. R. Co., 16 How. 314; Coyington Draw- 
bridge Co. v. Shepherd, 20 How. 227; Insurance Co. v. Ritchie, 5 Wall. 
541 ; Cowles v. Mercer County, 7 Wall. 118 ; Railroad v. Harris, 12 Wall. 
65; Steamship Co. v. Tugman, 106 U. S. 118; Allegheny County v. 
Cleveland, etc. R. Co., 51 Pa. St. 228,88 Am. Dec. 579; Rundle v. Dela- 
ware, etc. Canal Co., 14 How. 80; Paul v. Virginia, 8 Wall. 168, 178; Case 
of the Sewing Machine Cos., 18 Wall. 553, 574; Wheeden v. Camden, etc. 
R. Co., 2 Phil. 23; Booth v. St. Louis F. £. Mfg. Co., 40 Fed. Rep. 1 ; 
Pacific Railroad y. Mo. Pae. Ry. Co., 23 Fed. Rep. 565; Williams v. 
Missouri, etc. R. Co., 3 Dill. 267; Insurance Co. v. Francis, 11 Wall. 
210; Exanshaar v. New Haven Steamboat Co., 7 Robt. (N. Y.)356; 
Railway Co. v. Whltton, 13 Wall. 270; Western Union Tel. Co. v. 
Dickinson, 40 Ind. 444; Hobbs v. Manhattan Ins. Co., 56 Me. 417. A 
corporation has been deemed a citizen, too, of the State under whose 
laws it is organized, and -capable of purchasing mineral lands under the 
Act of Congress of May 10, 1872. declaring all valuable mineral de- 
posits in lands belonging to the United States to be free and open to 
exploration and purchase by citizens of the United States. North 
Noonday M. Co. v. Orient M. Co., 1 Fed. Rep. 522. 

'Louisyille R. Co. v. Letson, 2 How. 555. 

*Ante, §183. 
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for extending the Federal jurisdiction would seem to 
fail . 

^ 296. Such Jarisdictional Oitizensliip not liOSt 
by Bemoval of Corporate Business. — The citizenship 

of the corporation in the State of its organization, 
is not divested by the fact that it carries on all its 
business in another State, nor is any citizenship in 
the latter State, thereby conferred, which will sup- 
port the Federal jurisdiction.* 

$ 297. Jurisdiction of Corporations Chartered by 

Congress. — A different question is presented in the 
case of corporations chartered by Congress and lo- 
cated within a State. It has been held that, being 
located within a State, with power to transact busi- 
ness there and not elsewhere, such companies, irre- 
spective of the origin of their charters, are within 
the policy of the rule, and for the purposes of juris- 
diction must be treated as citizens of the States 
where they are located.' 

$ 298. Jurisdiction of Interstate Corporations. — 

Under this rule a consolidated corporation, holding 
charters from several States, must be considered a 
citizen of each of them at the same time. The ef- 
fect of incorporation under, or adoption by, the laws 
of each of several States, is to render the company a 
domestic corporation in each.' For jurisdictional 
purposes, too, it will, within the limits of each State, 
be regarded as a citizen of that State alone, and 
cannot there sue or be sued by other citizens of that 



1 Insurance Co. v. Francis, 11 Wall. 210; Pacific R. Co. v. Mo.Pac. R. 
Co., 23 Fed. Rep. 565; Booth v. St. Louis F. E. Mfg. Co., 40 Fed. Rep. 
1 ; Chicago & N. W. R. Co. v. Chicago & Pac. R. Co., eBiss. 219. Com- 
pare Stout V. Sioux City, etc. R. Co., 8 Fed. Rep. 794. 

2 St. LouisNat. Bank v. Allen, 5 Fed. Rep. 551. 
^Post, Ch. X. 
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State in the Federal courts.* But it will not, how- 
ever, in either of those States, be regarded as a citi- 
zen of any of the others. Therefore, if sued in one 
of them, by a. citizen of another, it cannot plead to 
the jurisdiction of the Federal court that it and the 
plaintiflF are citizens of the same State.' And it has 
been held, in Louisiana, that where a defendant 
corporation, which is alleged, in the petition, to 
have been incorporated under the laws of Louisiana, 
seeks a removal into the Federal court, an afl&davit 
which simply avers that it is a citizen of Kentucky 
is insufficient, because the two allegations are not 
inconsistent. It might be a citizen of both States. 
The affidavit should deny that it is also a corpora- 
tion under the laws of Louisiana.' 

$ 299. Jarisdictional Allegrations.-— It foUows, 

from this conclusive presumption as to the citizen- 
ship of the members of the company, that for the 
purpose of establishing the jurisdiction it is unnec- 
essary to aver the citizenship of the president and 
directors, trustees or other officers. Any averment 

» Ohio, etc. R. Co. v. Wheeler, 1 Black, 286; Uphoff v. Chicago, etc. 
B. Co., 5 Fed. Rep. 545; Chicago, etc. R. Co. v. Lake Shore, etc. R. 
Co., 5 Fed. Rep. 19 ; Pacific R. Co., v. Mo. Pac. R. Co., 23 Fed. Rep. 565 ; 
County of Allegheny v. Cleveland, etc. R. Co., 51 Pa. St. 228, 88 Am. 
Dec. 579: Burger v. Grand Rapids, etc. R. Co., 22 Fed. Rep. 561; Col- 
glazier v. Louisville, etc. R. Co., 22 Fed. Rep. 568 ; Cohn v. Louisville 
etc. R. Co., 39 Fed. Rep. 227; Johnson v. Philadelphia, etc. R. Co., 9 
Fed. Rep. 6. Compare Stout y. ^ioux City, etc. R. Co., 8 Fed. Rep. 794. 
But where the license extended to the foreign company falls short of 
an adoption of it as a domestic corporation, it, of course, retains its 
foreign citizenship. Missouri, etc. R. Co. y.|Texas, etc. R. Co., 10 Fed, 
Rep. 497 ; 4 Woods, 360 ; Morgan v. East Tenn. etc. R. Co., 4 Wood, 523 ; 
Wilkinson v. Delaware, etc. R. Co., 22 Fed. Rep. 353. As to what will 
amount to an adoption of a foreign corporation, see post^ Ch. X. 

> Railway v. Whitton, 13 Wall. 270; Muller v. Dows, 94U. S. 444; 
Page V. Fall River, etc. R. Co., 31 Fed. Rep. 257. 

3 Guinault v. Louisville, etc. R. Co., 41 La. Ann. 571 ; 6 South. Rep. 850. 

(16) 
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which clearly shows the State by which corpora- 
tion itself was organized or created will be entirely 
adequate. Thus an allegation that "the defendant 
is a body corporate by an act of the general assem- 
bly of Maryland, was held suflScient." * In Lafay- 
ette Ins. Co. V. French,* the suit was brought in the 
circuit court for Indiana by citizens of Ohio, and in 
the declaration they ''complain of the Lafayette 
Insurance Company, a citizen of the State of In- 
diana." This was clearly insufficient, but the 
court held that the defect was cured by an allega- 
tion, in the replication, that *'the defendants are a 
corporation, created under the laws of the State of 
Indiana, having its principal place of business in 
that State." But where the statute under which 
the company was organized is a public law, of 
which court is bound to take judicial notice, it is 
not necessary to go even that far, and an iverment 
simply that the company is a citizen of the State, 
without any statement that it is organized under its 
laws, has been held sufficient.' 

^ Marshall v. Baltimore, etc. R. Co., 16 How. 325. 
» 18 How. 404. 

•Covington Draw-bridge Co. v. Shepherd, 20 How. 227; 8. C, 21 
How. 112. 
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Article II. — Service op Process Issued by Federal 

Courts. 

SECTION. 

304. Defendant Company "Found" only Within the^ District of the 

State of its Creation. 

305. Another View— "Found" Wherever Present by its Agents "Do- 

ing Business." 

306. Effect of Service— State Practice Followed. 

307. Facts Sufficient to Establish Jurisdiction. 

308. "Inhabitant" of the District— Amendatory Act of March 3, 

1887. 

309. Act of 1887 Continued— "Residence" of Foreign Corporation. 

310. Sufficiency of Service. 

311. Voluntary Appearance. 

312. Validity of Service not a Federal Question. 

§ 304. Defendant Company ''Found" only Within 
tbe District of the State of its Creation. — Under the 

provision of the Judiciary Act of 1789 that no civil 
suit shall be brought in a Federal court against an 
inhabitant of the United States, by original process, 
"in any other district than that whereof he is an 
inhabitant/' or *4n which he shall be found at the 
time of serving the writ,'" the question arose as to 
whether a foreign corporation, which, under the 
law of the State, was liable to suit in the- State 
court within the district, could be considered as be- 
ing ''found" within the district, in such a sense as 
to give the Federal court jurisdiction of a suit 

U U. S. Stat. 79, § 11, substantially re-enacted in tbe Act of 1875, 18 
U. S. Stat. 470; U. S. Rev. Stat., § 739. 
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against it. For a time there was conflict among 
the decisions of the Federal courts on this subject. 
One class of cases, going upon the theory that a 
corporation, being the creature of local law, dwells 
only within the territorial boundaries of the sover- 
eign which creates it, and could not be an inhabitant 
of another State, and also that a State statute could 
not be effective to give jurisdiction to a Federal 
court, held that a corporation could not be served 
with process outside of the State where it was cre- 
ated.' The principle of these decisions is in en- 
tire harmony with the early doctrine of the Federal 
courts as to the citizenship of corporations, dis- 
cussed in the preceding sections, and like that doc- 
trine it gave way in favor of a more extended 
jurisdiction. 

§ 305. Another View— "Found** Wherever Pres- 
ent by its Agrents '^Doingr Business."-— The Other 

class of cases are more liberal in favor of the juris- 
diction. The Supreme Court of the United States, 
in the leading case of Ex parte Schollenberger,* set- 
tled the controversy by adopting the view that the 
act of Congress, prescribing the place where a 
person may be sued, is not one affecting the general 
jurisdiction of the courts, but is rather in the nature 
of a personal exemption which he may waive; that 
the citizenship of the parties being suflScient, a 
defendant may consent to be sued anywhere he 
pleases, and that a foreign corporation having con- 
sented in pursuance of State legislation, and as a 

1 Hume V. Pittsburg, etc. R. Co., 8 Bias. 31 ; Day v. Newark India* 
Rubber.Mfji^. Co., 1 Blatchl. 628; Pomeroy v. New York, etc. R. Co., 4 
Blatchl. 120; Stillwell v. Empire Fire Iiu. Co., 4 Cent. L. J. 463; Dall- 
meyer v. Farmers', etc. Ins. Co., 4 Cent. L. J. 464; Myers v. Dorr, 13 
Blatchf . 22. 

« 96 U. S. 369. 
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condition df doing business in the State, to be 
''found" within its territory, the fact that it is 
found there gives jurisdiction, notwithstanding the 
finding was procured by consent.* The doctrine 
has been extended to those cases in which the for- 
eign corporation is liable to service of process, 
because it does business within the State under the 
general rule of comity, although there may be no 
statute applicable to it, which makes liability to 
service of process a condition upon which it may 
come into the jurisdiction.' 

§ 306. Effect of Service. — State Practice Fol- 
lowed. — ^Where the jurisdiction as acquired by the 
State courts, by service on the agent of the foreign 
corporation under the statute, is limited in its char- 
acter, and according to the decisions of the State 
courts, will not authorize a judgment in personam^ 
the Federal courts will follow the doctrine of the State 
courts and take only a similar limited jurisdiction.* 
In another district however, it was held that if 
the foreign corporation has agreed to be ''found'' in 
the jurisdiction, by appointing an agent for the 
service of process, complete jurisdiction would be 

^See to the same effect, Knott v. Soathem L. Ins. Co.., 2 Woods, 479; 
Merchants' Mfg. Go. y. Grand Trunk Railway Co., 132Fed. Rep. 358, 63 
How. Pr. 459; Blackburn y. Selma, etc. R. Co., 2 Flip. 525; Williams v. 
Empire Transf. Co., 14 Off. Gaz. 523; Brownell v. Troy, etc. R. Co., 3 
Fed. Rep. 761, 10 Rep. 621; Runkle v. Lamar Ins. Co., 2 Fed. Rep. 9; 
Eaton Y. St. Louis, etc. M. & S.-Co., 7 Fed. Rep. 139; Hayden y. An- 
droscog^n Mills, 1 Fed. Rep. 93; New England Mut. L. Ins. Co. 
V. Woodworth, 111 U. S. 138, 4 Sup. Ct. Rep. 364; Railroad Co. v. 
Harris, 12 Wall. 65; Gray v. QuicksilYer M. Co., 21 Fed. Rep. 288, 8 
Am. & Eng. Corp. Cas. 161; Mohr, etc. Distilling Co. y. Insurance Cos., 
12 Fed. Rep. 474; Hat-sweat Mfg. Co. y. DaYls S. M. Co., 31 Fed. Rep. 
294. Compare Maxwell y. Atchison, etc. R. Co., 34 Fed. Rep. 286. 

s Wilson Packing Co. y. Hunter, 8 Biss. 429, 7 Rep. 455. Contra: 
Boston Electric Co. y. Electric Gas L. Co., 23 Fed. Rep. 838. 

•Eaton Y. St. Louis, etc. M. & S.Co., 7 Fed. Rep. 139. 
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acquired by the United States court by the service 
of process on such agent, although the suit may be 
upon a cause of action of which the State courts, 
under a State law restricting their jurisdiction in 
suits against foreign corporations, could not take 
cognizance/ This would seem to be the better 
rule and more in accord with the principles under- 
lying the respective jurisdictions of the Federal and 
State courts. The Federal courts take jurisdiction 
because the foreign company has consented to be 
"found" within the district. The jurisdiction is 
not conferred upon them by the State statute, and 
should not be measured or limited by its terms. 
Their jurisdiction is conferred and limited by the 
Federal statutes, and having acquired jurisdiction 
of the person (so to speak) of the foreign corpora- 
tion by such consent to be "found'' in the district, 
they will proceed in accordance with the law which 
established them. The fact that the consent of the 
foreign company was given in pursuance of the 
State statute is immaterial. A statute limiting the 
jurisdiction of the State courts cannot be said to be 
a "matter of practice," to be followed in accordance 
with the provision of the Revised Statute.' 

$ 307. Facts Sufficient to Establish the Jurisdic- 
tion. — Whether or not the extent to which the 
foreign company has done business in the State is 
sufl&cient to sustain the jurisdiction to render a per- 
sonal judgment against it, on the theory that it is 
found there, is a question for the Federal court.' 
Where a Kansas manufacturing company, having 

^Carstairsy. Mechanic8\ etc. Ins. Co., 13 Fed. Bep. 823. 
« tJ. S. Kev. Stat. § 914. 

8 St. Louis Wire Mill Co. v. Consolidated Barb Wire Co., 32 Fed. 
Bep. 802. 



i 
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its chief office in that State, was accustomed to 
make purchases of raw materials, either by corre- 
spondence, or by sending an agent there for that 
purpose, in St. Louis, but had never had a business 
office in Missouri, and did not maintain an agent 
there, the Federal court in Missouri declined to en- 
tertain jurisdiction of a suit against it in which the 
process was served upon the general manager, while 
in St. Louis on a pleasure trip.^ This subject was 
elaborately considered in the f'ble opinion of Judge 
Jackson, in United States v. Bell Telephone Co.,' 
where it was held that the three essential conditions 
to ]urhdiction in personam over a foreign corpora- 
tion in the Federal courts are: (1) that, as a matter 
of fact, the corporation is carrying on its business 
in the foreign State or district; (2) that such busi- 
ness is managed or transacted by an agent or 
officer appointed by or representing the corpora- 
tion in such State; and (3) the existence of some 
local law making such corporation, or foreign cor- 
porations generally, amenable to suit there, as a 
condition, express or implied, of doing business in 
the State.' It is apprehended that the same gen- 
eral character of transactions by the foreign com- 
pany within the State, which will cause it to be 
* 'found" within the district, within the meaning of 
the Act of Congress, will amount to ''doing busi- 
ness" within the language of the State statutes pre- 
scribing conditions upon which the foreign company 



»St. Louis Wire Mill Co. v. Consolidated Barb Wire Co., 32 Fed. 
Rep. 802. See also Reifsnider v. American Imp. Pub. Co.. 45 Fed. 
Rep. 433; Elgin Canning Co. y. Atchison, etc. R. Co., 24 Fed. Rep. 866. 

« 29 Fed. Rep. 17. 

< See also Carpenter y. Westingbouse Air-Brake Co., 32 Fed. Rep. 
434; Elgin Canning Co. y. Atchison, etc. R. Co., 24 Fed. Rep. 866. 
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may come into the State, or so as to subject the 
foreign company to the jurisdiction of the State 
courts. The discussion of those subjects may be 
appropriately referred to in this connection.' 

^ 308. ''Inliabltant" of the district. — ^Amend- 
atory Act of March 8, 1887. — ^The Judiciary Act of 
1875 was amended by the Act of March 3, 1887, so 
that the provision discussed in the preceding section 
was made to read: ''No civil suit shall be brought 
before either of said courts against any person by 
any original process or proceeding, in any other 
district than that whereof he is an inhabitant.'" 
The effect of this amendment is to eliminate the al- 
ternative provision that the defendant may be sued 
in districts where *'he shall be found.'' Conse- 
quently a new question was presented as to foreign 
corporations. For, although the court might hold 
that a foreign company, by doing business within 
the district, had thereby consented to be found 
there, for the service of process, it was quite another 
matter to hold that it thereby became an inhabitant 
of the district. The view universally adopted by the 
Federal courts is that the habitation of a corpora- 
tion is necessarily in the State under whose laws it 
exists, and that it can have no other, since it is only 
recognized in other States and countries upon prin- 
ciples of comity; and consequently, under this stat- 
ute, that it cannot be sued in a Federal court 
outside of the State from which it received its char- 
ter, notwithstanding it may have its principal of- 
fices and do most of its business elsewhere. • 

1 AnU, f § 65-74, 212. 

*24 U. S. Stet. at Large, 552. 

>Filli y. Delaware, etc. R. Co., 37 Fed. Rep. 65; Denton y. Interna- 
tional Co., 36 Fed. Rep. 1; County of Yuba v. Pioneer Gold M. Co., 82 
Fed. Rep. 183. 
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$ 309. Act of 1887, Continued — ''Residence" of 

Foreigrn Corporation. — The same statute further pro- 
vides that ''where the jurisdiction is founded only 
on the fact that the action is between citizens of 
different States, suit shall be brought only in the 
district of the residence of either the plaintiff or the 
defendant."* Under this provision it has been 
held that the ''residence" of a foreign corporation is 
within the State of its creation; that having an of- 
fice and doing business within another State will 
not make that its residence so as to give the Fed- 
eral courts jurisdiction . ' 

§ 310. Sufficiency of Service.*— Under the pro- 
vision of the Federal statute requiring practice, in 
civil cases in the Circuit and District Courts, in other 
than equity and admiralty causes, to conform as 
near as may be to the existing practice in like causes 
in the courts of record of the State,' it is necessary 
to look to the local law, prescribing the method of 
serving a summons on a foreign corporation, to as- 
certain what constitutes such service, and the effect 
of it. Where the local statute required service in 
an action against a corporation to be made on the 
president, or some managing agent, or in case noiie 
of these officers shall reside or have an office in the 
county where the cause of action arose, then on 
any clerk or agent of the corporation who may 
reside or be found in the county,* it was held that 
the right to serve an inferior agent or clerk, in an 

24 U. S. Stat, at Large, 552. 

'Bensinger, etc. Begister Co. v. National Cash Register Co., 42 Fed. 
Rep. 81; Booth y. St. Louis, etc. Mfg. Co., 40 Fed. Rep. 1; Preston t. 
Fire Extinguisher Mfg. Co., 36 Fed. Rep. 721; Gormully, etc. Mfg. Co. 
V. Pope Mfg. Co., 34 Fed. Rep., 818. 

« U. S. Rev. St., § 914. 

^ Greg. Code Civ. Proc, § 54, amended, Sess. Laws, 1876, p. 37. 
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action in the Federal courts, when the superior 
ones cannot be found in the district, is limited to 
cases where the cause of action arose in the district/ 
§ 311. Toiuntary Appearance. — In determining 
what constitutes a voluntary appearance, and the 
effect of it, the Federal courts have regard to the 
State statutes and the practice of the State courts. 
But under a provision of the Iowa Code, that *'an 
appearance, special or other, to object to the sub- 
stance or service of the notice, shall render any 
further notice unnecessary,'' it was held that an 
appearance to object to the ^'jurisdiction of the 
court" was an entirely different thing, and could 
not have such an effect.' If, however, the defend- 
ant, in addition to a demurrer to the jurisdiction, 
on the ground that, being a foreign corporation, 
it was not ''found'' within the district, files a 
further demurrer to the petition on the ground 
that it fails to state a cause of action, the 
demurrer to the jurisdiction, must be sustained but 
the demurrer to the petition is in effect a general 
appearance to the merits and places the defendant 
in court.' And, as far as anj^ question of jurisdic- 
tion over the person is concerned, a defendant for- 
eign corporation, by filing an application for 
removal into the Federal court, submits itself to 
the jurisdiction of the court.* 1/^^ ts^ O^^^- 

* Lnng* Chung v. Northern Pac. Ry. Co., 19 Fed. Rep. 254. Compare 
Shampeau v. Connecticut River L. Co., 37 Fed. Rep. 771. 

> Elgin Canning Co. y. Atchison, etc. R. Co., 24 Fed. Rep. 866. Com- 
pare York V. State, 73 Tex. 651; St. Louis, etc. R. Co. v. Whitley, 77 
Tex. 126. See anie^ § 242. 

' Dallmeyer v. Farmers', etc. Ins. Co., 4 Cent. L. J. 464. See also 
Friezen y. AllemaniaF. Ins. Co., 30 Fed. Rep. 349. 

< Friezen t. Allemania F. Ins. Co., 30 Fed. Rep. 349, citing Johnston 
Y. Trade Ins. Co., 132 Mass. 432; Clay F. Ins. Co. v. Huron Salt and 
Lumber Co., 31 Mich. 346; Mohr, etc. Distilling Co. v. Insurance 
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$ 312. Validity of Service not a Federal Ques- 
tion. — Whether process, in an action by the State 
against a foreign corporation, to recover a penalty 
for assuming to do business in the State, without 
first complying with the statutory conditions, was 
served on a person, who was at the time an agent 
of the company within the State, on whom process 
might legally be seryed so as to bind the company, 
and bring it within the jurisdiction of the court, is 
a mixed question of law and fact, which is in no 
way dependent on the construction of the constitu- 
tion, or of any law of the United States, and such 
a case, therefore, is not removable to the Federal 
courts.* 

Co., 12 Fed. Rep. 474; Carstairs v. Mechanics% etc. Ins. Co., 13 Fed. 
Rep. 823; Dennick v. Railroad Co., 103 U. S. 11; Edwards v. Connec- 
ticut Mut. Ins. Co., 20 Fed. Rep. 452; Congar y. Galena, etc. R. Co., 17 
Wis. 477; Upper Mississippi Transf. Co. v. Whittaker, 16 Wis. 220. 
1 Germania Ins. Co. v. Wisconsin, 119 U. S. 473. 
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Article III. — Removal of Causes. 

Section. 

317. Status as Foreign Company. 

318. Loss of Status as Foreign Company. 

319. Removal under Act of March 3, 1887. 

320. Application— Affidavit. 

$317. status as Foreigrn Company.— But a cor- 
poration, by doing business in^a foreign State and 
becoming liable to suit there, both in State and 
Federal courts, does not lose its right to claim, for 
the purposes of Federal jurisdiction, a citizenship in 
the State by which it was created. Consequently 
when sued in the foreign State by a citizen of that j uris- 
diction, it may, if it see fit, remove the cause into the 
Federal court.* Nor does the foreign company, by fil- 
ing its articles of incorporation with the secretary of 
State, in accordance with the statute admitting it to 
do business,* or otherwise complying with the statu- 
tory conditions, or subjecting itself to the visitorial 
power of the State, thereby lose its status as a foreign 
corporation.' The fact that it comes into the local 

1 Railroad Co. v. Eoontz, 104 U. S. 5, reversing 8. c. svb^nom, Balti- 
more, etc. R. Co. V. Wightman, 20 Gratt. 431 ; Railway Co. v. Whitton, 
13 Wall. 270; Wilkinson v. Delaware, etc. R. Co., 22 Fed. Rep. 353; 
Hatch V. Chicago, etc. R. Co., 6 Blatchf. 105; Baltimore, etc. R. Co. v. 
Gary, 28 Ohio St. 208; Western Union Tel. Co. v. Dickinson, 40 Ind. 
444. 

* See ante, § § 57-58. 

> Chicago, etc. R. Co. v. Minnesota, etc. R. Co., 29 Fed. Rep. 337. 
See to the same effect, Stevens v. Insurance Co., 41 K. T. 149; Holden 
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State under special enabling acts of the legislature, 
instead of under the general rule of comity, will not 
make it a domestic company,* unless such acts have 
effect to confer a corporate privilege upon the 
foreign company under the laws of the local State. 
If such franchise is conferred, the company is 
equally a citizen of both States, and, of course, can- 
not claim a removal in an action with a citizen of 
the local State.' And even where an enabling act 
of the legislature of Tennessee was entitled ''An 
act to incorporate the Louisville and Nashville Rail- 
road Company," but the act itself nowhere con- 
tained terms conferring corporate powers upon the 
company, but simply authorized it to acquire a 
right of way and construct a track in the State, it 
was held that the company did not lose its right of 
removal when sued in a State court in Tennessee.' 
As we shall see hereafter it is simply a question of 
legislative intent whether a foreign company is 
adopted as a domestic company or is simply licensed 
as a foreign company to do business in the State.* 

$818. Loss of status as Foreigrn Company.— 

The right of removal, where the Federal jurisdiction 
arises out of the citizenship of the parties, depends 
upon their status at the time the petition for removal 
was filed, and the subsequent consolidation of a 
defendant foreign corporation, with another cor- 
poration within the State, whereby it becomes a 

V. Pntnam F. Ins. Co., 46 N. Y. 1; Eranshaar y. New Haven Steamboat 
Co., 7Kobt. (N. Y.) 356; Hobbg V. Manhattan Ins. Co., 56 Me. 417; 
Morton t. Mutual Ins. Co., 105 Mass. 141. 

1 Williams v. Missouri, etc. R. Co., 3 Dill. 267; Railroad Co. v. Har- 
ris, 12 Wall. 65. Compare Railroad Co. v. Koontz, 104 U. S. 5. 

s Post^ Ch. X. 

3 Callahan v. Louisville, etc. R. Co., 11. Fed. Rep. 536. 

* Post, Ch. X. 
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domestic company within that State, will not affect 
the pre-existing right of removal.* 

^ 319. Removal under Act of March 3, 1887. — 

Under this statute a further question has arisen as 
to the right of removal into the Federal courts, as 
to which there is a want of uniformitj'^ among the 
decisions. The second section of the act authorizes 
the removal of *'any other suit of a civil nature, at 
law or in equity, of which the Circuit Courts of the 
United States are given jurisdiction by the preceding 
section. ' ' It was held under this statute by the Cir- 
cuit Court for the Northern District of California in 
County of Yuba v. Pioneer Gold M. Co.,* in an 
opinion by Sawyer, J., in which Mr. Justice Field 
and Judge Sarin concurred, that a foreign corpora- 
tion, sued in a State court in a district of a State 
other than that from which it received its charter, 
cannot have a removal into the Federal court, be- 
cause the case is not one of which the Circuit 
Courts are given jurisdiction. A different view was 
taken by Judge Shiras of the Northern District of 
Iowa, in Fales v. Chicago, etc. R. Co.,' where he 
held that the provisions of section 1 of the Act 
of March 3, 1887, as to the place of bringing suit, by 
original process in the United States Circuit Court, 
do not apply to the question of jurisdiction on re- 
moval of causes from the State courts; that Federal 
jurisdiction under the statute rests upon two gen- 
eral grounds, diverse citizenship and subject-matter; 
and that it is to such provisions that the language 
quoted above from the second section, ''of which 
the Circuit Courts of the United States are given 

1 Chicago R. Co. v. Minnesota & N. W. Co., 29 Fed. Rep. 337. 
« 32 Fed. Rep. 183. 
8 32 Fed. Rep. 673. 
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jurisdiction," must be taken to refer; and that a 
corporation, when sued in a State court of a State 
other than that of its creation may, if the other ju- 
risdictional facts exist, remove the cause into the 
Federal court. 

^ § 320. Application — ^Affidavit. — The afl&davit of 
prejudice or local influence, required under the Act 
of 1867,' when on behalf of a corporation, has been 
held to be properly made by the president, or mana- 
ger, or other proper , ofl&cer, or by some person au- 
thorized to control the case.' The authority of the 
person assuming to represent the company by mak- 
ing the affidavit must be made to appear.' 

1 U. S. Rev. St. § 639, subd. 3. 

« Dillon Rem. of Causes, § 127; Anon. 1 Dill. 298, note; Trust Co. v. 
Maqnillan, 3 Dill. 379; Minett v. Milwaukee, etc. R. Co., 3 Dill. 460. 

'Mahone v, Manchester, etc. R Co., Ill Mass. 72; Quigley y. Cen< 
tral Pac. R. Co., 11 Nev. 360. 
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Article IV. — State Statutes Requiring Waiver of 
THE Right to Invoke Federal Jurisdiction. 

SECTION. 

325. Strife for Jurisdiction Between Federal and State Conrts. 

326. Statutory Waiver of Right of Removal.— View of the State 

Courts. 

327. Such Waiver Cannot be Required— View of the Federal Courts. 

328. But a Foreign Company's License may be Revoked. 

329. Revocation of License— Federal View. 

330. Same— Barron v. Bumside. 

331. Same — ^Doyle v. Continental Insurance Co. 

332. Conclusion : Right of Removal a Constitutional Privilege. 

333. Scope of These Decisions. 

^ 325. strife for Jurisdiction Between Federal 

and State Courts. — The teiidencv of the Federal 
courts, in conformity with the habit of all courts, in 
passing upon jurisdictional questions, to apply the 
maxim, ampliare juHsdictionem, and resolve every 
doubt in favor of the jurisdiction, is distinctly ap- 
parent in the cases cited and discussed in the pre- 
ceding sections, as well as in other which are not 
pertinent to this subject. This tendency, made 
effective by the commanding position of the Fed- 
eral courts in the jurisprudence of the country, has 
had the effect of greatly enlarging the jurisdiction 
of those courts. The views of the State judiciary 
are made apparent in a line of cases which seek to 
resist this tendency by a more narrow and rigid 
construction of the laws which vest the Federal 
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courts with jurisdiction, which, in their turn, are 
viewed with no favor by the Federal judiciary who 
are the final arbiters of questions involving ques- 
tions as to their own jurisdiction. Said Mr. Justice 
Miller, in Trust Company v. Maquillan:* ''The 
history of the State court decisions on the subject 
of the Federal jurisdiction, from the case of Cohens 
V. Virginia,' shows that, if the State courts could 
have defined the limits of that jurisdiction, the 
fabric of Federal jurisprudence, as it exists to-day 
in this country, would have been shorn of its 
beauty and symmetry, and the system of its efficacv 
and usefulness.'' To go into the merits of this 
controversy between the courts of the two systems, 
would be foreign to the purposes of this book. It 
is noted at this place only by way of introduction 
to the discussion of certain legislation, as to the 
rights of foreign corporations, to which it has given 
rise, and of the decisions which have grown out of 
such legislation. 

$ 326. statutory Waiver of Bigrbt of Bemoval.— 
View of the State Courts. — With the manifest pur- 
pose of protecting and preserving the jurisdiction 
of the State courts, statutes have been enacted from 
time to time designed to prevent foreign corpora- 
tions, doing business within the State, when sued 
in the State courts on causes of action arising within 
the State, from exercising the right of removal to 
Federal courts. The validity of such statutes requir- 
ingforeign companies as a condition upon which they 
shall be admitted to do business in the State, to 
waive the right of removal, has generally been sus- 

1 3 Dill. 380. 

2 G Wheat. 264. 

(16) 
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tained by the State courts, when uncontrolled by 
Federal decisions/ The principles upon which 
these cases proceed present strong arguments in 
favor of the correctness of the result reached. They 
hold that a foreign corporation is not, and cannot 
be, a citizen of the sovereignty creating it, except in 
a qualified sense and for jurisdictional purposes; 
that being an artificial person, created by a foreign 
sovereignty, it cannot demand admission into the ter- 
ritory of the State, nor claim any rights there, except 
in so far as permitted by the comity of States existing 
between that State and the State of its creation; 
that it is & matter solely within the legislative dis- 
cretion whether that comity shall be modified, ex- 
tended, or withdrawn altogether. There can be no 
question but that abundant authority for all of 
these propositions is to be found in the decisions 
of the Supreme Court of the United States,' and 
they are sustained by a practical unanimity of the 
previous cases in the Slate courts.' The conclu- 
sion, deduced from them, that the State may exer- 
cise a legislative discretion in prescribing the terms 
upon which the foreign company may be admitted to 
the State, would seem to be inevitable. 

§ 327. Such Waiver Cannot be Required — ^Vlew 
of Federal Courts. — The judgment of the Supreme 
Court of Wisconsin in Morse v. Home Insurance Co.,* 
cited above, was reviewed in the Supreme Court of 

^Glen Fall Ins. Co. v. Judge, 21 Mich. 577; Home Insurance Co. v. 
Davis, 29 Mich. 238. Morse v. Home Ins., 30 Wis. 496. See also State 
exrel, v. Doyle, 40 Wis. 176. 

•Paul V. Virginia, 8 Wall. 168; Ducat v. Chicago, 10 Wall. 410; La- 
fayette Ins. Co. y. French, 18 How. 404; Bank of Augusta y. £arie, 13 
Pet. 519. 

^Ante, §§ 1-4; 32-45; 293-299. 

* 30 Wis. 496. 
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the United States on writ of error. That case arose 
under a State statute providing that any foreign in- 
surance company, desiring to transact business in 
the State, * 'shall first appoint an attorney in this 
State on whom process of law can be served, con- 
taining an agreement that such company will not 
remove the suit for trial into the United States Cir- 
cuit or Federal courts, ' 'and that it should not be law- 
ful for any such company to do business in the State 
without first complying with the statute.* The de- 
cision of the Wisconsin court holding this to be a val- 
id exercise of the legislative power to admit or exclude 
foreign corporations, was reversed by the Supreme 
Court of the United States on the grounds: 1. That 
the stipulation, without the support of the statute, 
was void and of no effect; that agreements in ad- 
vance to oust the courts of the jurisdiction conferred 
by law are illegal and void;' and 2. That 
the stipulation could derive no support from 
the statute because the statute itself was void; 
that foreign corporations are citizens, within 
the judiciary acts; that State legislation can- 
not abridge or take away the right of removal, when 
sued in State courts, which is secured to such citi- 
zens by the constitution and laws of the United 
States; and that a statute passed in the ^.ttempt to 
accomplish that purpose must be held void.' The de- 
cision was by a divided court, the minority being 
Mr. Chief Justice Waite, and Mb. Justice Davis. 

1 Tayl. St. Wis. 958, § 222. 

'CltingNutev. Hamilton Ins. Co., 6 Gray, 174; Cobb v. New En- 
gland pfarine Ins. Co., 6 Gray, 192; Hobbs v. Manhattan Ins. Co., 56 
Me. 421; Stephenson t. P., F. & M. Ins. Co., 54 Me. 70; Scott v. Ayery, 
5 H. L. Cas. 811; Kill v. HoUister, 1 Wilson, 129; Thompson v. Char- 
nock. 8 Dornl. & E. 139. 

* Insurance Co. y. Morse, 20 Wall. 445. 
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In an able dissenting opinion by the Chief Justice it 
is said: ''A State has the right to exclude foreign 
insurance companies from the transaction of busi- 
ness within its jurisdiction. Such is the settled law 
of this court/ The right to impose conditions upon 
admission follows, as a necessary consequence, from 
the right to exclude altogether. The State of Wis- 
consin has made it a condition of admission that the 
company shall submit to be sued in the courts she 
has provided for the settlement of the rights of her 
own citizens. That ,^is no more than saying that 
the foreign company must, for the purposes of all 
litigation, growing out of business transacted there, 
renounce its foreign citizenship and become pro 
tanto a citizen of that State. There is no hardship 
in this, for it imposes no greater burden than rests 
upon home companies and home insurers.'" 

^ 328. But Foreigrn Company's Lilcense may be 

Bevoked. — Subsequently the subject came again be- 
fore the Supreme Court of Wisconsin upon an origi- 
nal proceeding for mandamus to compel the secre- 
tary of State to revoke the license of a foreign insur- 
ance company in accordance with the terms of 
another statute,' on the ground that it had made 
application for removal to the United States Circuit 
Court, of a suit which had been brought against it 
in the State court, in violation of its stipulation, 
made upon its application for license, in accordance 
with the statute. The court held that it was not 
concluded by the decision of the Federal Supreme 

1 Citing Paul V. Virginia, 8 Wall. 181; Ducat v, Chicago, 10 Wall. 410; 
Bank of Augusta y. Earle, 13 Pet. 586. 
> Insurance Co, v. Morse, 20 Wall. 445, 468. 
3 Laws Wis. 1872, ch. 64, § 1. 
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Court in Insurance Company v. Morse/ but that 
the only question really before the court in that 
case was as to the right of removal, in spite of the 
stipulation given by defendant company, and, conse- 
quently, as to whether the proceedings in the State 
court after the application for removal were to be 
regarded as coram non judice and void; whether 
the stipulation, as a stipulation, was inope- 
rative and the jurisdiction of the State court 
was ousted by that of the Federal tribunal; 
and conceded that the decision of the Fed- 
eral court was final on that question. It held that 
the State had the right to make such a stipulation, 
which though not binding in law must be taken to 
be binding in conscience and good morals — a condi- 
tion upon which in the exercise of its sovereign au- 
thority it sees fit to license foreign corporations 
within its limits. Says the opinion, by Ryan, C. J. : 
''The statute extended to these foreign insurance 
companies the privilege of doing business in 
this State on equal footing with domestic com- 
panies. Experience showed their power to har- 
ass the citizens of the State, doing business 
with them, by removing actions on their poli- 
cies from courts of the vicinage, to distant and 
expensive tribunals. Hence, the provisions of both 
statutes. And, conceding to the fullest extent the 
right of removal of actions commenced, we can see 
no pretense for questioning the power of the State, 
in the exercise of its absolute discretion on the sub- 
ject, to revoke the license of a company exercising 
the right. The State has power to make its volun- 
tary license subject to forbearance of a right, and 

i 20 Wall. 445. 
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revocable upon its exercise. The right may survive 
the license, but the license cannot survive its exer- 
cise. So grants are sometimes made upon condi- 
tions to forbear a right. It was for the authorities 
of the State alone to judge that the exercise of the 
right is an abuse of the privilege of the license. 
With that question the Federal courts have no con- 
cern. They can hold, as they have, that the right 
exists in pending actions, but they have no jurisdic- 
tion over the question whether foreign corporations, 
exercising the right, shall be permitted by the State 
to do business within it. That is a matter of State 
policy, State law, State jurisdiction."^ 

§ 329. Revocation of Iiicense— -Federal View.— 

The subject came before the Supreme Court of the 
United State again, on appeal from a decree of the 
United States Circuit Court in Wisconsin, enjoining 
the secretary of State from revoking the license of 
a foreign insurance company under the above men- 
tioned statute.' The court reversed the decree, and 
practically accepted the view of the State court as 
to the power of revoking the company's license. 
In distinguishing its decision from Insurance Com- 
pany V. Morse,' the court (through Mr. Justice 
Hunt) says: ''If the State has power to cancel the 
license, it has the power to judge of the cases in 
which the cancellation shall be made. It has the 
power to determine for what causes and in what 
manner the revocation shall be made. It is said 
that we thus indirectly sanction what we condemn 
when presented directly; to-wit, that we enable the 

i state ex rel. v. Doyle, 40 Wig. 176, 194. The full and able opinion of 
Chief Justice Ryan is replete with learning and interest. 
Doy e V. Insurance Co., 94 U. S. 535. 
S20 Wall. 445. 
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State of Wisconsin to enforce an agreement to abstain 
from the Federal courts. This is an inexact state- 
ment. ' The effect of our decision in this respect is that 
the State may compel the foreign company to abstain 
from the Federal courts, or to cease to do business in 
the State. It gives the company the option. This 
is justifiable, because the complainant has no con- 
stitutional right to do business; that State has au- 
thority, at any time, to declare that it shall not 
transact business there. This is the whole point in 
the case, and without reference to the injustice, the 
prejudice or the wrong that is alleged to exist, must 
determine the question. No right of the complain- 
ant under the laws or constitution of the United 
States, by its exclusion from the State, is infringed; 
and this is what the Stiite now accomplishes." 

§ 330. Same — ^Barron v. Burnside. — Subsequently, 

however, in Barron v. Burnside,* which is the latest 
utterance on the subject, the court recede to their 
position in Home Ins. Co. v. Morse.' That case 
arose under a statute of Iowa, requiring all foreign 
corporations, other than those engaged in mercan- 
tile and manufacturing business, which desired to 
transact business within the State, to file a certified 
copy of its articles of incorporation, accompanied 
by a resolution of its board of directors or stock- 
holders authorizing the filing thereof, and author- 
izing the service of process upon its officers or 
agents, and requesting the issuance of a permit to 
transact business in the State, *'said application to 
contain ^ stipulation that said permit shall be sub- 
ject to each of the provisions of this act." Section 



1 121 U. S. 188; 7 Sup. Ck. Rep. 931. 
«2a Wall. 445. 
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two provided that no foreign corporation, which 
had not in good faith complied with the provisions 
of the act, and taken out a permit, should be au- 
thorized to exercise the power of eminent domain, 
or any of the rights and privileges of corporations, 
until it has so complied therewith. Among the 
provisions of the act, to which the stipulation above 
mentioned required the permit to be subject, was 
one, contained in section three, which declared that 
if any foreign corporation, sued in the State courts, 
should remove the cause into the Federal courts, 
such removal ''shall thereupon forfeit and render 
null and void any permit or authority granted to 
such corporation to transact business in this State." 
Further provisions denounced penalties against cor- 
porations and their agents who undertook to do 
business in the State without a permit.^ On writ 
of error to review a judgment of the Supreme 
Court of Iowa, on application for writ of habeas 
corpus, by a servant of a foreign railroad company 
charged with the crime of knowingly transacting 
a portion of the company's business within the 
State, when the company had no permit, as required 
by the statute, remanding the defendant to custody,* 
it was held by the Supreme Court of the United 
States, that the provisions of the statute are insepa- 
rable, all being indissolubly bound up in the initial 
step, the application for a permit which is to be 
subject to all the provisions of the act; that the 
permit not being issued unless stipulation is given, 
and the corporation not allowed to carry on its busi- 
ness without a permit, it was apparent that the 

1 Act Iowa April 6, 1886, 21st Gen. Ass., ch. 76. 

« Barron v. Burnslde, 70 Iowa, 362, 30 If. W. Rep. 872. 
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purpose of the statute is to deprive the foreign cor- 
poration of the right conferred upon it by the con- 
stitution and laws of the United States, to remove 
suits against it into the Federal courts; and that the 
statute must therefore, on authority of Home Insur- 
ance Co. V. Morse,* be held to be void and of no 
effect, and the judgment of the Supreme Court of 
Iowa was reversed and remanded with instructions 
to enter a judgment discharging the plaintiff in 
error from custody.' 

^ 331. Same— -Doyle v. Continental Insurance 

Co. — The court distinguishes Doyle v. Insurance 
Co.,' which was relied on by defendant in error, and 
limits the effect of the language in that opinion, 
saying: *'In that case, this court said that it had 
carefully reviewed its decision in Insurance Co. v. 
Morse* and was satisfied with it. In referring to 
the second conclusion in Insurance Co. v. Morse, 
above recited, namely, that the statute of Wisconsin 
was repugnant to the constitution of the United 
States, and was illegal and void, the court said, in 
Doyle V. Continental Insurance Co.,* that it referred 
to that portion of the statute which required a stip- 
ulation not to transfer causes to the courts of the 
United States. In that case, which arose under 
the same statute of Wisconsin, the foreign insur- 
ance company had complied with the statute, and 
had filed an agreement not to remove suits into the 
Federal courts, and had received a license to do 
business in the State. Afterwards it removed 

1 20 Wall. 445. 

> Barron v. Burnslde, 121 U. S. 186, 7 Sup. Ct. Rep. 931. 

» »4 U. S. 535. 

« 20 Wall. 445, 448. 

* Supra. 
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into the Federal court a suit brought against it in a 
State court of Wisconsin. The State authorities, 
threatening to revoke the license, the company filed 
a bill in the Circuit Court of the United States, 
praying for an injunction to restrain the revoking 
of the license. A temporary injunction was granted. 
The defendant demurred to the bill; the demurrer 
was overruled. A decree was entered making the 
injunction perpetual and the'defendant appealed to 
this court. This court reversed the decree and dis- 
missed the bill. The point of the decision seems 
to have been that, as the State had granted the 
license, its officers would not be restrained, by 
injunction, by a court of the United States from 
withdrawing it. All that there is in the case beyond 
this, and all that is said in the opinion which 
appears to be in conflict with the adjudication in 
Insurance Co. v. Morse, must be regarded as not in 
judgment.*'* 

^ 332. Oonclasion — Bigrht of Bemoval a Oon- 
stitntional Privilegre. — The ultimate effect, of this 
rather unsatisfactory line of decisions of the Su- 
preme Court, would seem to be that the right 
to remove causes to the Federal courts is a con- 
stitutional privilege, an absolute right, and that 
any State law which is intended or calculated to 
defeat or prevent the exercise of the right 
of removal, is unconstitutional and void, 
and they have been very generally followed 
by State as well as Federal courts.' In 

1 Barron v. Bumslde, 121 U. S. 186; 199, 7 Sup. Ct. Bep. 931. 

'* Texas Land, etc. Co. v. Woraliam, 76 Tex. 656, 13 S. W. Rep. 384; 

Baltimore, etc. R. Co. v. Gary, 28 Ohio St. 208; Railway Pass. Assur. 

Co. V. Pierce, 27 Ohio St. 155, reversing New York L. Ins. Co. v. Best, 

23 Ohio St. 105; Rece v. Newport News, etc. Co., 32 W. Va. 164; Elston 
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a case arising under the statute of California requir- 
ing all corporations to file certain annual reports, 
and providing that no company, which failed to do 
so, should maintain or prosecute any suit in the 
<50urts of the State,* such an omission was held, by 
the Federal court in that State, not to disqualify 
a foreign corporation from maintaining a suit in 
that court.* 

^ 333. Scope of These Decisions. — These decis- 
ions cannot be regarded as going further than to 
declare the invalidity of State laws, which seek to 
deprive foreign corporations of the' constitutional 
right of removing suits, brought against them in 
the State courts, to the Circuit Court of the United 
States. It is not proper to assume, unnecessarily, 
that the Supreme Court of the United States in- 
tended to overrule the long line of decisions of that 
court and of other courts, in which the right of 
the States, as distinct sovereigns, is admitted to 
exclude, regulate or control, as they see fit, foreign 
companies which assume to do business within 
their respective jurisdictions, as long as the laws 
enacted for that purpose do not limit or infringe 
any right given or secured by the constitution or 
laws of the United States.' If, for instance, a State 
shoulH enact that no foreign corporation, or no 
foreign corporation of a particular class, should be 
admitted at all to do business in the State, we appre- 

V. Piggott, 94Ind. 14; Chicago, etc. R. Co. v. Becker, 32 Fed. Rep. 
849; Metropolitan Ins. Co. v. Harper, 3 Hughes, 260; Hartford F. Ins. 
Co. Y. Doyle, 6 Bisg. 461. Compare Northwestern Mut. L. Ins. Co. v. 
Brown, 36 Minn. 108, 31 N. W. Rep. 54. 

1 St. Cal., 1876, p. 729. 

^ Bank y. Barling, 44 Fed. Rep. 641. Compare Union Trust Co. v. 
Rochester, etc. R. Co., 29 Fed. Rep. 609; Phelps v. O'Brien, 2 Dill. 518. 
s Ante, §§ 3, 32-45. 
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hend that, except perhaps as to foreign companies 
engaged in interstate commerce, the regulation of 
which is reserved by the constitution to the Federal 
government, there could be no doubt as to the va- 
lidity of such a statute, as an exercise of the sover- 
eign power of the State. The right of an artificial 
person, to do business in the State, is not, with pos- 
sibly the single exception mentioned, a right 
secured and protected by the constitution and laws 
of the United States.* If the State should go 
further and declare that any foreign company or 
association of foreign individuals might become 
incorporated under itF laws and then do business 
within its territory, such a statute would evidently 
be within the power of the State as a sovereign. 
Such foreign corporations, as accepted the provis- 
ions of the statute and took local charters, would 
become, in the strictest sense of the word, domestic 
companies. And, as a consequence, the Federal 
courts would have no jurisdiction of suits against 
them by citizens of the State.' And we take it that 
the validity of such a statute could not be questioned, 
on authority of the cases discussed in the foregoing 
sections. An instance of such restrictive legislation 
is found in the statutes of some States which pro- 
vide that the right of eminent domain shall be 
exercised only by domestic companies. There is 
no instance in the books in which the validity of 
such an act has been questioned, although in the 
nature of things they are more generally applicable 
to railroad companies, engaged in interstate com- 



1 Bank of Augusta V. Earle, 13 Pet. 586; Paul v. Virginia, 8 Wall. 
181 ; Ducat v. Chicago, 10 Wall. 410. 

2 Ante, § 298; post, Ch. X. 



STATE STATUTES. 253 

merce, than toother foreign companies/ It would 
seem, then, that the way in which the rule embodied 
in those cases must be interpreted so as to be con- 
sistent with a long line of well considered cases of 
both Federal and State courts, is to limit its appli- 
cation to State legislation which, while admitting 
foreign companies, as foreign companies, to do 
business within the State, undertakes to restrict 
their constitutional right to refer their controversies 
to the Federal courts. 

1 Trester v. Mo. Pac. Ry. Co., 23 Neb. 242, 36 N. W. Bep. 502; State 
«c rel, V. Scott, 22 Neb. 628, 86 N. W. Rep. 121. 
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Article V. — Original Jurisdiction op Supreme 

Court. 

^ 338. Orifirinal Jarisdiction of Sapreme Court.—- 

The original jurisdiction of the Supreme Court of 
the United States, over controversies ''between a 
State and citizens of another State, ''^ will not ex- 
tend to a suit by a State on a judgment against a 
foreign corporation for penalties imposed for failure 
to comply with the statutory conditions upon which 
such companies were permitted to do business 
within the State. It is true, as we have seen else- 
where,* that, for jurisdictional purposes, a corpora- 
tion is a ''citizen'' of the State where it was organ- 
ized, and that in that respect the case comes within 
the language of the constitution. But on the well- 
established principle that courts will not enforce the 
penal laws of another sovereign,' the Supreme 
Court held that its original jurisdiction under that 
clause is limited to controversies of a civil nature.* 

1 Const. U. S., art. 3, § 2. 

> AnU, § 294. 

' The Antelope, 10 Wheat. 66, 123. See post^ Ch. VI. 

< Wiaconain v. Pelican Ins. Co., 127 U. S. 265; 8 8. 0. Rep. 1370. 
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CHAPTER V. 

POWER OF FOREIGN CORPORATIONS TO TAKE AND 

CONVEY LAND. 

Section. . 

343. Real Estate Governed by Lex Bei Sitas. 

344. Power to Hold Land not a ^Prerogative FranchUe. 

345. Implied Powers of Foreign Company. 

346. Implied Power to Take Title as Security, or in Satisfaction of 

Debts, etc. 

347. Presumption in Favor of Validity of Title. 

348. Powers under Regulations of Corporate Domicile. 

349. Powers Repugnant to Local Policy. 

350. Local Policy must Appear Affirmatively. 

35X. Illustrations-Illinois Rule Against Perpetuities. 

352. Exceptions to Rule of Equality Between Domestic and Foreign 

Companies. 

353. Ultra Vires Title—When Voidable Only. 

354. Same-— Failure of Company to Comply with Statutory Regu- 

lations. 

355. Same — ^Foreclosure Proceedings. 

356. Same — When Protected by Doctrine of Estoppel. 

357. When Ultra Vires Title is Absolutely Void. 

358. Local Statutory Restrictions— Evasion. 

359. Construction of Such Statutes— Mortgage. 

360. Power to Take by Devise. 

361. Same— Statute of Wills of Corporate Domicile. 

362. Same— When not Prohibited by Law of Domicile. 

363. Devise to Corporation as Trustee of Charitable Trust. 

364. Conveyances. 

365. PrescriptioA as to Realty. 

366. Right of Eminent Domain. 

$ 343. Real Estate Governed by Lex Bel Sitae. — 

By a legal fiction all personalty or ''movables" 
are supposed to be at the place of the domicile of 
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the owner, and become so impressed with the law 
of that jurisdiction that contracts concerning them 
and interests in them are to be governed by that 
law in controversies before the courts of another 
sovereignty/ But as to real estate, the doctrine of 
the common law is that the law of the situs shall 
exclusively govern as to all rights, interests and 
titles in and to such property.' It follows, that the 
power of foreign corporations to take, hold and 
transfer real estate depends primarily upon the 
law of the local jurisdiction, without any particular 
reference to the powers vested in it by its charter. 
It is, therefore, appropriate and convenient to con- 
sider their powers in relation to such property in a 
separate chapter. 

^ 344. Power to Hold Land not a Prerogrative 

Franchise. — While all the functions of a corporation 
are in a certain sense franchises, a distinction must 
be made between those franchises which vest onlv 
upon a special grant of power in the charter, some- 
times called prerogative franchises, and those which 
are fairly necessary to the purposes of its corporate 
existence, and which, like the power of suing and 
being sued, making contracts, holding property, 
etc., are incident to the grant of the franchise to be 
a corporation. The power to take and hold real es- 
tate is not a prerogative franchise, but in the ab- 
sence of any statute of mortmain, or of special 
restrictions in the corporate charter, it inheres in 
the company's ordinary capacity to take and hold 
such property as is needful to accomplish the pur- 
pose of its creation.' 

J story, Confl. of Laws, § 377. 

•Story. Confl. of Laws, §§ 424, 463. 

estate V. Boston, etc. R. Co., 25 Vt. 433; Page v. Heineberg, 40 Vt 
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^ 345. Implied Powers of Foreigrn Company •^- 

Therefore a foreign company, unless restrained by 
the express terms of its charter, or by local restric- 
tions, may hold real estate within the State.* In 
some instances in which this question has arisen, 
the facts of the particular case have required the 
court to go no further than to hold that a foreign 
company may accept a conveyance in payment of a 
debt.' Even under a provision in the charter, 
granting specific authority to invest in mortgages of 
lands in the corporate domicile, thereby implying a 
prohibition of such investments elsewhere, it has 
been held that a mortgage, as additional security of 
a loan previously made on a different collateral, 
which has since depreciated, is not invalid.' But 
if the foreign corporation under the law of the State 
of its creation is without power to take title, a de- 
vise or conveyance to it, anywhere, must necessarily 
be void.* 

^ 346, Implied Power to Take Title as Security, 
or in Satisfaction for Debts, etc. — It is a generally 

recognized rule that a foreign corporation, having 

SI; Lathrop v. Commercial Bank, 8 Dana, 114; Thompson y. Waters, 
25 Mich. 214. 

1 State Y. Boston, etc. R. Co., 25 Vt. 433 ; Lumbard v. Aldrich. 8 N. H. 31 ; 
Alward v. Holmes, 10 Abb. N. C. M; Newburg Petroleum Co. v. Weare, 
27 Ohio St. 343; Lathrop v. Commercial Bank, 8 Dana, 114; Claremont 
Bridge v. Boyce, 42 Vt. 730; Society, etc. v. New Haven, 8 Wheat. 
464. In Northern Transp. Co. v. Chicago, 7 Blss. 52, the court went no 
farther than to hold that a foreign company may take as lessee or oth- 
erwise such property as is necessary or convenient for the transaction 
of its business. The decision in this case, which arose in the Northern 
District of Illinois in 1875, is chiefly significant because of the extent to 
which the rule against perpetuities has been carried in that State. See 
po$t, i 351. 

> Thompson v. Waters, 25 Mich. 215; Elston v. Piggott, 94 Ind. 14. 

'National Trust Co. v. Murphy, 30 N. J. Eq. 408. 

* Kerr v. Dougherty, 79 N. Y. 327. 

(17) 
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power under its charter to engage in mercantile 
transactions, make contracts, lend money, etc., may 
take conveyances in satisfaction for debts,' or as se- 
curity,' and may take title upon foreclosure,' or at 
execution sale.* 

^ 347. Presumption in Favor of Validity of Title. 

— Where the power of the corporation under its 
charter to hold real estate is limited to certain pur- 
poses, its acquisition of title will be presumed, if 
possible, to be within such limitations. Thus, 
where a foreign bank was authorized to take title 
to real estate, in satisfaction of debts previously 
contracted, or purchased at judicial sales, when nec- 
essary to secure any debt due the bank, it was held 
that the fact that the mortgage was given to secure 
a debt to a private person will not exclude the pre- 
sumption that the purchase at foreclosure sale was 
necessary to secure a debt due to the bank; that the 
court might, if necessary, presume an assignment 
of the judgment to the corporation.* Again, in an 
early New York case, where the foreign company 
was a bank, and its power, by the terms of its char- 
ter, was limited to taking mortgages to secure debts 

^New York Dry Dock Co. v. Hicks, 5 McLean, 111 ; Lathrop v. Com- 
mercial Bank, 8 Dana, 114. 

> Lebanon Sav. Bank v. Hallenbeck, 29 Minn. 322, 13 N. W. Rep. 145; 
Bard v. Poole, 12 N. Y. 495; Am. Mut. L. Ins. Co. v. Owen, lo Gray, 491 ; 
Silver Lake Bank v. North, 4 Johns. Ch. 370; Stevens v. Pratt, 101 ni. 
206; Farmers' Loan & Tr. Co. v. McKinney, 6 McLean, 1; Hards v. 
Conn. Mut. L. Ins. Co., 8 Biss. 234. 

< Lebanon Sav. Bank v. Hallenbeck, 29 Minn. 322, 13 N. W. Rep. 145; 
Elston V. Piggott, 94 Ind. 14; Farmers' Loan & Trust Co. v. McKin- 
ney, 6 McLean, 1 ; American Mut. L. Ins. Co. v. Owen, 15 Gray, 491. 
See also Oregon, etc. T. & I. Co. v. Rathbun, 5 Sawy. 32, 10 Ch. L. X. 
58 ; Long v. Long, 79 Mo. 644. Compare Bank of Louisville v. Young, 
37 Mo. 898; Connecticut Mut. L. Ins. Co. v. Albert, 39 Mo. 181. 

< Columbus Buggy Co. v. Graves, 108 111. 459. 
» Alward v. Holmes, 10 Abb. N. C. 96. 
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previously contracted in the course of its dealings, 
it was held by Chancellor Kent that, if the loan and 
mortgage were concurrent acts, and intended to be 
so, it was not a case within the reason and spirit of 
the restraining clause of the statute, which only 
meant to prohibit the banking company from in- 
vesting their capital in real property, and engaging 
in land speculations/ 

^ 348. Powers under Begulatlons of the Cor- 
porate Domicile. — In some instances it has been 
held that a foreign company having the power, 
under its charter, to take and hold land, may exer- 
cise the right freed from the restrictions which are 
imposed upon it in the corporate domicile, by gen- 
eral statutory regulations. It rests with the local 
sovereign to say by whom, and subject to what reg- 
ulations the real estate within its limits may be ac- 
quired and held.* Nor will its holding be limited 
to such lands as may be incidental to the business 
which it carries on in the corporate domicile. 
Even though it does no business at all at home, 
that fact will not deprive it of power to hold lands 
elsewhere.' On principle, however, comity does 
not require that a foreign corporation should be 
recognized, or permitted to hold land under a power 
in its charter, when by the law of its creation, it is 
not permitted to acquire real estate, in its corporate 
home, nor even to exist there as a company.* 

§ 349. Powers Bepugrnant to liocal Policy .-^The 

exercise of corporate powers which are repugnant to 

1 Silver Lake Bank y. Nortb, 4 Johns. Ch. 370. 

'O^Brien v. Wetherell, 14 Kans. 616; Whitman M. Co. v. Baker, 3 
Nev. 386. 

«New Hampshire Land Co. v. Tilton, 19 Fed. Kep. 74. 

^ See 2 Ry. & Corp. L. J. 433. Compare Land Qrant By. Co. v 
Coffey County, 6 Kans. 245. 
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the policy of the local sovereign will not be per- 
mitted. What is the public policy of the State 
must, of course, be determined by the law-making 
power, and is to be ascertained from the general 
course of legislation, as well as from direct enact- 
ment; from what has been withheld from, as well as 
from what has been granted to, such organizations/ 
Comity does not require that a foreign company, 
vested with powers and privileges, which have been 
steadily refused to domestic companies, or granted 
only in special cases and subject to specified restric- 
tions and limitations, should be permitted to freely 
exercise them within the local jurisdiction.* 

^ 350. liocal Policy Must Appear Affirmatively. — 

But the policy of the State must be made to appear 
in some affirmative wa3^ It cannot be deduced 

1 Female Academy v. Sullivan, 116 Ul. 375. 

s Carroll v. East St. Louis, 67 111. 568; United States Trust Co. y. Lee, 
73 111. 142; Stevens v. Pratt; 101 111. 206. See also United States Mtge. 
Co. V. Gross, 93 111. 483. In Ulinois, this principle has been enacted 
into the form of a statute. Rev. St. III. 1874, chap. 32, § 26, providing 
that foreign corporations doing business within the State shall be sub- 
ject to all the liabilities, restrictions and duties that are or may be im- 
posed upon corporations of the like character, organized under the laws 
of the State, and shall have no other or greater powers, was held to be 
intended to produce uniformity of powers, duties, liabilities and re- 
strictions between foreign and domestic corporations of the same char- 
ter. Barnes v. Suddard, 117 111. 237. In United States Mortgage Co. v. 
Gross, 93 111. 483, it was held that § 1 of this statute, providing that 
'« corporations may be formed, in the manner provided by this act, for 
any lawful purpose, except banking, insurance, real estate brokerage, 
the operation of railroads, and the business of loaning money,^* pro- 
hibited the forming of corporations in the State for the business of 
loaning money, and, taken in connection with § 26 of the same act, and 
being in consonance with the rule against perpetuities, operated to ex- 
clude foreign corporations from the business of lending money in the 
State. This extraordinary decision was subsequently overruled in 
Stevens v. Pratt, 101 111. 206, and the court called attention to the obvi- 
ous fact, that the language used in § 1, ^'Corporations may be formed 
in the manner provided by this act, for any lawful purpose,^- etc., did not 
exclude corporations formed, under some other act. 
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from the fact that the legislature has made no pro- 
vision for the formation of similar corporations, that 
its policy does not permit the business of a particu- 
lar foreign company in its limits, or allow it to ac- 
quire and hold real estate/ 

^ 351. Illustration — ^Illinois Bale Agrainst Perpe- 

taities. — This principle is happily illustrated by the 
decisions of the Supreme Court of Illinois, where 
there is a well-defined legislative policy against per- 
mitting real estate to be held in perpetuity. It 
has been manifested in both general and private in- 
corporation acts, through a long period of years by 
rigid provisions limiting the power of holding real 
estate as to time, quantity and use which is to be 
made of it.' In pursuance of this policy it has been 
held that a foreign company, created for the sole 
purpose of buying, holding and selling real estate, 
could not take title, and that a conveyance to it 
was void;' that a devise of land in Illinois to a New 
York charitable organization was void;* that a for- 
eign trust company could not be a trustee of real 
estate.* Loose dicta in these decisions would seem 
to extend the disability of the foreign company to 

1 Cowell V. Springs Co., 100 U. S. 65. See also Christian Union v. 
Yount, 101 U. S. 852. 

* Carroll v. East St. Louis, 67 IlL 568. This case is distinguished in 
Female Academy y. Sullivan, 116 HI. 375, but its authority as sustaining 
the above preposition is unshalcen. 

s Carroll v. East St. Louis, 67 111. 568. 

< Starkweather v. American Bible Society, 72 111. 50. This decision 
was put upon the additional ground that the company was without ca- 
pacity to take because the New York statute of wills expressly excepts 
such bodies from its operation, and must probably be taken as the true 
ground of decision, for in a subsequent case (Female Academy v. SuUi- 
van, 116 111. 375) a similar devise to a Wisconsin corporation was sus- 
tained, there being no corresponding provision in the Wisconsin statute 
of wills. 

B United States Trust Co. v. Lee, 73 111. 142. 
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all transactions involving the title to local real es- 
tate, but when the issue was squarely presented it 
was held that a company authorized to lend money 
in the State might take a mortgage on real estate 
to secure it, and Having purchased at foreclosure 
sale might convey a valid title.' 

§ 352. ESxeeptions to Bale of Equality Between 
Domestic and Foreigrn Companies. — While comity 

does not require that privileges should be aflfbrded 
to foreign corporations which the policy of the State 
denies to local companies, it does not follow that all 
legislation is to be regarded as equally applicable 
to both. Thus, a local statute of mortmain, though 
it prohibit the accumulation of both real and per- 
sonal property in the hands of a domestic company, 
has been held to have no application to a foreign 
corporation as far as concerns personal property, 
since that follows the locus of the owner.' Said the 
court in that case: *'It might be very important to 
the people of this State that a foreign religious cor- 
poration should not be permitted to hold large 
bodies of real estate within our own limits, but as 
personal property follows the locus of the owner, we 
cannot see why it should be a matter of concern to 
Maryland that the personal property of her citizens 
should not pass away to foreign corporations any 
more than to individuals living abroad. Nor is it 
a matter of concern to our State, in legal contem- 
plation, whether property should accumulate in the 
hands of foreign corporations or not. These are 

1 Stevens v. Pratt, 101 111. 206, overruling in part United States Mtge. 
Co. V. Gros8, 93 111. 483. 

*Van8ant v. Roberts, 3 Md. 119; Brown v. Thoinpkins, 49 Md. 
423, 431; Chamberlain v. Chamberlain, 43 X. Y. 424. 
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t 

questions to be regulated by each State for itself* 
So, too, the provision of the New York statute in- 
validating any charitable devise contained in a will 
executed less than two months before the death of 
the testator,* has been held not to aflfect the validity 
of a devise to a foreign educational institution in- 
corporated in a State where there was no such stat- 
utory restrictions.* 

§ 353. Ultra Vires Title — When Voidable Only. — 

It does not follow that every conveyance taken in 
violation of these principles will be absolutely void. 
If the foreign company has power under its charter 
to hold real estate at all, a deed to it in violation of 
the local law will pass a title good against all the 
world except the State. The wrong is not against 
any individual, but against the whole State, and 
can only be inquired into by a proceeding on the 
part of the State.* The immunity of the company, 
under this rule, from collateral attack is the same, 
whether its want of power to take title is due to a 
provision of the local law regulating the subject,* 

1 Vansant v. Roberts, 3 Md. 119, 129. 

a Laws N. Y. 1848, ch. 319, § 6. 

•Hollis V. Drew Theological Seminary, 95 N. Y. 166. Bat where 
there wad a similar restriction in the statutes of the State where the 
company was organized, it was held that the company was incapaci- 
tated to take. Kerr v. Dougherty, 79 N. Y. 327. 

<Kunyan v. Coster, 14 Pet. 122; Whitman Mining Co. v. Baker, 3 Kev. 
386; O'Brien v. Wetherell, 14 Eans. 616; Leasnre v. Union Mut. L. Ins. 
Co., 91 Pa. St. 491; Leazure v. Hillegas, 7 Serg. & R. 313; Grant v. 
Henry Clay Coal Co., 80 Pa. St. 208; Christian Union v. Yount, 101 U. 
S. 362; Cowell v. Springs Co., 100 U. S. 55; Alexander v. Tolletson 
Club, 110 Ul. 65, 8 Am. & Eng. Corp. Cas. 239; American Mtge. Co. v. 
Tennille, 87 Ga. 28, 13 S. E. Rep. 168; Hickory Farm Oil Co. v. Buffalo, 
etc. R. Co., 32 Fed. Rep. 22. 

* American Mtge Co. v. Tennille, 87 Ga. 28, 13 S. E. Rep. 158; Carlow 
V. Aultman & Co., 28 Neb. 672, 44 N. W. Rep. 873; Leazure v. Hillegas, 
7 Serg. & R. 313; Leasure v. Union Mut. L. Ins. Co., 91 Pa. St. 491; 
Grant v. Henry Clay Coal Co., 80 Pa. St. 208; Runyan v. Coster, 14 Pet 



1 
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or to a restriction contained in its charter,^ or in 
the general statute law of the State of its creation.' 
The principle is well established. It is simply a de- 
velopment of the doctrine of the common law, that 
while an alien's purchase of real estate must be 
taken to be for the benefit of the king, yet, unless 
the proceeding of ''office found" was perfected, the 
alien had power to hold and convey the land inter 
vivos. Though the cases are very numerous, there 
is practically no conflict among them, and the cita- 
tions have been confined to those arising on the 
powers of foreign corporations. 

$ 354. Samer— Failure of the Company to Comply 
with the Statutory Begrnlations. — ^Upon the same 

principles, the failure of a foreign company to com- 
ply with the statutory conditions to its right to do 
business, will not render it so far incapable of re- 
ceiving and transferring real estate, that the title 
to property conveyed by it will be subject to collat- 
eral attack, in the hands of its grantee. Thus, the 
Colorado constitution provides that '*no foreign 
corporation shall do any business in this State, 
without having one or more known places of busi- 
ness, and an authorized agent or agents in the 
same, upon whom process may be served."' The 
statute regulating foreign companies, after provid- 
ing for a compliance with the above provision, en- 

183; Barnes v. Suddard, 117 111. 237, 7 N. E. Rep. 477; mckoiy Farm 
Oil Go. y. Buffalo, etc. R. Co., 32 Fed. Rep. 22; Steamboat Co. v. 
McCutcheon, 13 Pa. St. 13; Goundie v. Northampton Water Co., 7 Pa. 
St. 233. 

1 Christian Union v. Yount, 101 U. S. 362; Alexander v. Tolletson 
Club, 110 ni. 65, 8 Am. & "Eng. Corp. Cas. 239. 

< O'Brien v. Wetherell, 14Kans. 616; Cowell v. Springs Co., 100 U. S. 
56; Whitman Mining Co. v. Baker, 3 Nev.386; Land v. Cotfman, 50 Mo. 
243. 

•Const. Colo., art. 15, § 10. 
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acts that no foreign or domestic company for 
pecuniary profit **shall purchase or hold real estate 
in this State, except as provided for in this act/" 
No particular mode is indicated in which a foreign 
company may acquire real estate in that State. 
The only penalty imposed by the statute upon a 
foreign corporation, for carrying on business in the 
State before acquiring the right to do so, is imposed 
by a section providing that '^a failure to comply with 
the provisions" of this act * 'shall render each and 
every officer, agent and stockholder, of any such 
corporation, so failing herein, jointly and severally, 
personally liable on any and all contracts of such 
company, made within this State, during the time 
that such corporation is so in default.''* The Su- 
preme Court of the United States, in an action of 
ejectment, in which a title to real estate derived 
from a foreign company, which had not complied 
with the statute, was attacked, held that a fair im- 
plication was that the penalty above set out was 
intended to be exclusive, and that it was **not for 
the judiciary, at the instance or for the benefit of 
private parties, claiming under deeds executed by 
the person who had previously conveyed to the cor- 
peration, according to the forms prescribed for 
passing the title to real estate, to inflict the addi- 
tional and harsh penalty of forfeiting, for the benefit 
of such parties, the estate thus conveyed to the cor- 
poration, and by it conveyed to others.'" 



1 Gen. St. Colo. 1883, ch. 19, § 260. 

a lb. § 262. 

>FrittB y. Palmer, 132 U. S. 282, 10 Sup. Ot. Rep. 93. See Bank v. 
Matthews, 98 U. S. 621, 627; Bank v. Whitney, 103 U. S. 99, 103; Swope 
v. Leffingwell, 105 U. S. 3; Reynolds v. Bank, 112 U. S. 405, 412, 5 Sup. 
Ct. Rep. 213; Smith v. Sheeley, 12 Wall. 368, 361; Myers v. Croft, 13 
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$ 355. Same — ^Foreclosare Proceedingrs. — ^Nor is 

the title, acquired by a foreign corporation under 
a decree in foreclosure proceedings instituted by it, 
invalidated by the fact that its agent, within the 
State, had failed to file for record a power of attor- 
ney, as required by the statute;' such omission, to 
be available as a defense, must be pleaded in abate- 
ment of the foreclosure proceedings.' 

^ 356. Same^-When Protected by the I>octriiie of 

Estoppel. — The title acquired by a foreign company 
is sometimes protected from the attack of individ- 
uals with whom it dealt by the doctrine of estoppel. 
The execution of a mortgage to a corporation is an 
admission of its competency to enforce its rights 
thereunder. A borrower from a foreign corporation 
is estopped, in foreclosure proceedings, from setting 
up its want of power to acquire the title to real 
estate.* 

$ 357. When Ultra Vires Title Is Absolutely 

Void. — But when the corporation is without power 
to take at all; when, in accepting a conveyance, it 
violates, not only the law of the forum, but the law 
of its own being, the conveyance to it is absolutely 
void and of no effect.* So held of an assignment of 
a mortgage to a national bank to secure a debt not 
previously contracted,* as required by the Act of 
Congress.* 

Wall. 295; Jones v. Indemnity Co., 101 U. S. 622, 628; Fortier v. Bank, 
112 U. S. 439,451, 5 Sup. Ct. Rep. 234. 

iRev. St. Ind. 1881, §3022. 

•Elston V. Piggott, 94 Ind. 14. 
Pancoast v. Travelers' Ins. Co., 79 Ind. 172. 

* Metropolitan Bank v. Godfrey, 23 111. 579. 

» Matthews v. Skinker, 62 Mo. 329 ; Fowler v. Scully, 72 Pa. St. 456. 
To the same effect: Baird v. Bank of Washington, 11 Serg. & R. 411; 
Metropolitan Bank v. Godfrey, 23 111. 579. 

• Rev. St. U. S., § 5137. 
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^ 358. liocal statutory Bestrictions-— Evasions.** 

A statute prohibiting foreign corporations from 
holding real estate ' 'directly in the corporate name, 
or by or through any trustee, or other device what- 
soever, unless specially authorized by law," cannot 
be evaded by the purchase of a franchise of a local 
corporation, authorized to hold land, and the tak- 
ing of its stock by the foreign company, except 
enough to qualify certain of its employees, residing 
in the jurisdiction, to act as directors; and upon 
proper quo warranto proceedings the title will es- 
cheat to the State/ 

^ 359. Construction of Such Statutes-— MortfiTftfiTe. 

— ^A mortgage being merely a lien, the taking of 
such security by a foreign company is not a viola- 
tion of the statute, and a suit may be maintained 
to enforce it.* 

§ 360. Power to Take by Devise. — -The mode of 

acquisition and transfer of real property, the rules 
of descent and the power of testamentary disposi- 
tion are matters peculiarly within the power of the 
State where the land is situated. So a law in New 
York permitting devises of realty only to such cor- 
porations as are created by the laws of that State, 
has been held to render void a devise to the United 
States, notwithstanding the power of the latter in- 
dependently to acquire title to land within the 
State by condemnation proceedings.' If, by the 
law of the corporate domicile, the foreign corpora- 
tion is without capacity to take by will, a devise to 

iCom. V. New York, etc. R. Co., 114 Pa. St. 340, 7 Atl. Rep. 756. 

*Leasure v. Union Mnt. L. Ins. Co., 91 Pa. St. 491. See also United 
States Mtge. Co. v. Gross, 93 HI. 483; Stevens v. Pratt, 101 111. 206; 
Hards v. Com. Mut. L. Ins. Co., 8 Biss. 234. 

» United States v. Fox, 94 U. S. 315. 
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• 

it must be invalid, irrespective of the provisions of 
the local law.' It is for the courts of the State 
where the land lies to construe the company's char- 
ter and pass upon its capacity to take title. Their 
view will not be controlled by adverse decisions of 
the courts of the corporate domicile.' 

$ 861. Same— -statute of Wills of Corporate 

Domicile. — And SO it has been held that where a 
corporation of another State is generally competent 
to take land, the prohibition in the statute of wills 
of the State in which it was created, against all de- 
vises of lands to corporations, does not prevent it 
from taking and holding land in another State, by 
devise of a citizen there. By such a statute, the 
legislature intended to regulate the testamentary, 
capacity of its own citizens, and not of citizens of 
other States; to define the capacity of testators, and 
not of corporations.' This doctrine has been repudi- 
ated by the Supreme Court of Illinois, in a case exactly 
similar to the Ohio case, above cited, and which 
also arose under the charter of the American Bible 
Society and the New York statute of wills, which 
were there construed. The reasoning of the court, 
following Downing v. Marshall,* and McCartee v. 
Orphan Asylum,* is that the statutes, the charter 
and the statute of wills, must be regarded as in 
pari materia and construed together; that as at 
common law no such devise could be made, and the 



^Kerr v. Dougherty, 79 N. Y. 327. 

■Boyce v. St. Louis, 29 Barb. 660. 

8 Thompson v. Swoope, 24 Pa. St. 474 ; American Bible Soc. v. Mar- 
shall, 15 Ohio St. 637; White v. Howard, 38 Conn. 342; Fellows v. 
Miner, 119 Mass. 641. 

< 23 N. Y. 366. 

* 9 Cow. 437. 
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English statute of wills^ which, in granting the 
power of taking by devise, specially excepts * 'bodies- 
politic or corporate,'' has been re-enacted in New 
York with the exception, it follows that the power 
of so taking has been withheld from such bodies, 
and that the disability is fundamental; that such a 
prohibition goes to the power of the body to take by 
devise, as well as to the power of devising.* The vice 
of this reasoning is that it loses sight of the distinct 
purpose of the two acts, the charter and the statute 
of wills; and of the all important fact that the stat- 
utes of mortmain had been repealed in New York, 
the company in question being created with power 
to take and hold real estate; that the object of the 
statute of wills was solelv to define and limit the 
power of testamentary disposition; and that it sim- 
ply failed to confer on devisors a capacity of devis- 
ing to corporations. To hold in such a case that 
the statute of wills enters into the corporate exist- 
ence of the company as if it were a part of its char- 
ter of the law of its creation is, to say the least, a 
strained interpretation . 

^ 362. Same — When not Prohibited by Law of 

Domicile. — In a later case the same court held that, 
in the absence of such a provision in the statutes of 
wilk of the corporate domicile, a devise to a foreign 
company for educational purposes will be sus- 
tained, on the ground that the policy of the law, in 
that State, as disclosed by legislation, favored 
the taking of lands for educational purposes by cor- 
porations, either by grant or devise, without limit 
in quantity or value, and that the rule against 

^32 Hen. 8, ch. 1 ; and 34 Hen. 8, ch. 5. 
'Starkweather v. American Bible Society, 72 111. 50. 
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perpetuities is not applicable to devises for educa- 
tional purposes/ 

$ 363. Devise to Corporation as Trustee of Char* 

itabie Trast. — ^Where a devise, creating a valid 
charitable trust, appointed as trustee a foreign cor- 
poration which under the law of its domicile was 
incapable of taking title, the Massachusetts court, 
acting upon the principle that a trust will not be per- 
mitted to fail for the want of a trustee, made tem- 
porary provision for the custody of the fund, and 
ordered that it should be paid over to the foreign 
corporation upon its being enabled, by a subsequent 
act of the legislature of the other State, to adminis- 
ter the trust according to the will.* And a Penn- 
sylvania court, acting upon the same principle, in a 
case where certain ground-rents had been given to 
a foreign corporation, which under a statute of that 
State was incapable of taking real estate, appointed 
a trustee and directed him to collect the ground- 
rents and pay them over to the corporation to be 
disbursed by it, and upon the extinguishment of 
the ground-rents, to pay the proceeds thereof to the 
corporation for the same purposes.' But in the 
case of a devise to a charitable corporation, incapa- 
ble under the law of its creation, of taking title to 
real estate, the Illinois court refused to direct the 
sale of the property and the payment of the pro- 
ceeds to the devisee, on the ground that that would 
be in effect an alteration of the testator's will; that 
while he had given the land, such a judgment 
would substitute money.* 

1 Female Academy v. Sullivan, 116 Dl. 875. 

'Fellows V. Miner, 119 Mass. 541. Compare Baker v. Clark Institu- 
tion, 110 Mass. 88. 
« Frazier v. St. Luke's Church, 10 Pa. Co. Ct. Rep. 53. 
< starkweather v. Am. Bible Soc, 72 l\\, 60. 
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§ 364. CoiiTeyances. — Conveyances by the for- 
eign company must, of course, conform to the tech- 
nical requirements of the place where the land is 
situated. That exclusively governs as to the mode 
of transfer and the solemnities attending it. But 
its power to make a conveyance is derived from its 
charter and the laws of the State by which it was 
created. Therefore a provision in the local law 
that corporations shall not convey or mortgage 
their lands unless authorized by a vote of their 
stockholders, has no application to foreign com- 
panies.* 

§ 365. Prescrlptlou as to Realty. — We have seen 
elsewhere that there is a diversity of opinion as to 
whether a foreign company may plead the statute 
of limitations.' There would seem to be no reason, 
however, in those States where the view that the 
true test of the application of the statute is the 
practicability of service upon the company, pre- 
vails why a foreign company, authorized to hold 
real estate, may not plead the statute in an action 
of ejectment for land held by it in the name of its 
local agent.' 

^366. BIsrht of Eminent Domain. — But if the 

power to hold land is not a prerogative franchise, 
depending upon a special grant of power from the 
sovereign, there can be no doubt that the power to 
take land by the exercise of the right of eminent 
domain is such a franchise, and can only exist un- 
der authority of the sovereign in whose jurisdiction 
the land lies.^ 

1 Saltmarsh v. Spaulding, 147 Mass. 224, 17 N. £. Bep. 316. 

Mnto, §§ 247, 248. 

3 Lawrence v. fiallou, 50 Cal. 258. 

^Ante^ § 25. 
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CHAPTER VI. 

STOCK AND STOCKHOLDERS IN FOREIGN COMPANIES. 

Article 1. 'transfers of Shares. 

n. Seizure and Sale of Shares under Process, 
m. Liability of Stockholders for Corporate Debts. 



Articlb I. — Transfers of Shares. 

8BCTION. 

371. Governed by Law of Corporate Domicile. 

372. Contracts Repugnant to Local Statute. 

873. Inspection of Transfer Agents' Bookv. 

874. Company's Lien on Shares. 

^371. GoTerned by Law of Corporate Domicile. — 

The general rule is that, wherever the common or 
statute law of one government enters into and forms 
a part of a contract which is brought before the 
tribunals of another for enforcement, and is not 
there treated as immoral or contrary to public 
policy, the lex loci contractus is resorted to to de- 
termine its validity and construction, however that 
may differ from the law prevailing in the forum of 
the remedy.* Consequently the rights and liabili- 
ties of stockholders of foreign corporations, and their 
relations to each other, to the company, and to 

1 Halsey v. McLean, 12 Allen, 438; Hutchins v. New England C. M. 
Co., 4 Allen, 580. 
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corporate creditors, are to be determined by refer- 
ence to the law of the corporate domicile. It has 
been very generally held, in accordance with this 
principle, that the validity of transfers of shares of 
corporate stock must depend upon the law of the 
sovereignty by which the corporation was created, 
and not upon the law of the State where the assign- 
ment was made.^ 

^ 372. Contracts Bepagnant to Local Statute.-*- 

The doctrine just stated must be taken as subject, 
however, to the limitation that only such foreign 
contracts will be enforced as are not repugnant to 
the law or policy of the local jurisdiction. Thus, 
in Massachusetts, under a statute, declaring every 
contract, for the sale or transfer of shares of stock, 
to be void, unless the party, contracting to sell or 
transfer the same, was, at the time of making the 
contract, the owner or assignee of the stock, or 
authorized by him to make the sale, or transfer," it 
was held that such a contract for the transfer of 
shares in a foreign company, though valid under 
the law of the corporate domicile, must be held 
void in that jurisdiction.' 

^ 373. Inspection of Transfer Agrents' Books.** 

One of the common law rights incidental to the 
ownership of shares of stock in a corporation is 
the privilege of the stockholder of examining, at 
any reasonable time, any or all of the corporate 

. 1 Bishop V. Globe Co., 135 Mass. 132; Black v. Zacharie, 3 How. 483, 
511 ; Continental National Bank v. Eliot National Bank, 7 Fed. Bep. 
369; Scott v. Pequonnock Nat. Bank, 15 Fed. Rep. 4d4. Compare 
Dickinson v. Central Nat. Bank, 129 Mass. 279; Doty v. First Nat. 
Bank (N. Dak.), 63 N. W. Rep. 77, 36 Cent. L. J. 442. 
> Oen. Stat. Mass., ch. 105, § 6; Pab. Stat. Mass., ch. 78, § 6. 
< Barrett v. Mead, 10 Allen, 337. 

(18) 
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books and records of the company/ In the case of 
a foreign corporation, having a transfer agent within 
the State, it has been held that mandamus will lie 
to compel him, at all reasonable hours, to exhibit 
to any stockholder the transfer book of such corpo- 
ration, and also a list of the stockholders thereof, if 
in his power to do so.' 

$ 374. Company's liien on Shares. — Although at 

common law, a corporation had no lien on a stock- 
holder's shares for debts due from him to the com- 
pany,' yet in a large number of cases such a lien 
exists under the charter of the company or the gen- 
eral law of the corporate domicile.* In the case of 
a foreign corporation it was held that, if such a lien 
was given by the law of the State under which the 
company was organized, it would be a good defense 
to an action in the local courts against the corpora- 
tion for refusal to transfer the shares on its books 
to plaintiflF, to whom the stockholder had assigned 
his certificates.^ 

1 Cook on Stock and Stockholders, § 511. 

* People V. St. Louis, etc. Ry. Co.. 44 Hun, 652; Kennedy v. Chicago, 
etc. K., 14 Abb. N. C. 326. 

s Cook on Stock and Stockholders, § 621. 

* Cook on Stock and Stockholders, § 522. 

* Bishop v. Globe Company, 135 Mass. 132. 
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Article II. — Seizure and Sale of Shares Under 

Process. 

SECTION. 

379. Levy of Process on Shares of Stock. 

380. Situs of Choses in Action. 

381. Situs of Corporate Shares. 

382. Effect of Statutory Adoption of Foreign Company. 

383. When Company has Acquired a Local Domicile by "Doing 

Business. ^^ 

384. Presence of Certificates Unnecessary. 

§ 379. Levy of Process on Shares of Stock. — The 

seizure and sale of shares in a foreign corporation 
under execution or attachment against the stock- 
holder, presents peculiar difficulties growing out of 
the nature of the property and conflict of jurisdic- 
tions. At common law shares of stock, in common 
with other choses in action, were not subject to levy 
and sale on execution,' and it seems to have been 
doubtful whether they could be reached in equity.' 
But the various States of the Union have universally 
provided by statute for the seizure and sale of such 
shares at the suit of the creditor of the shareholder 
by levy of execution or attachment.' But when the 
attempt is made to extend the process of the court 
upon shares of stock in another jurisdiction from 
that by which the companj^ was created, a diflferent 

^ Cook, Stock and Stockholders, § 480, and cases cited. 
*Ib. i 481, and cases cited. 
« /6. § 483. 
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and much more complicated question is presented 
for solution. 

$ 380. Situs of Chofles in Action. — ^The solution 

of this question, in view of the well established 
principle that shares of corporate stock are personal 
property/ must depend upon the determination of 
the situs of the stock. For it is a fundamental rule 
that the res must be actually or constructively 
within the jurisdiction of the court issuing the 
process, in order to any valid or effectual seizure 
under execution or attachment. In the case of 
tangible property, capable of actual manucaption, 
the actual situs settles the question of jurisdiction. 
In the case of credits, choses in action and other 
intangible interests, which are by statute made 
susceptible of seizure under process, the principle is 
the same, and the res, that is, the intangible right or 
interest, must be within the jurisdiction. It is 
evident, however, that such presence is a construc- 
tion or statutory presence founded upon some 
characteristic fact which determines its locality. 
Where a defendant who owns a credit is himself 
within the jurisdiction, there is no diflSculty in 
reaching it by proceedings in personam. Where he 
is out of the jurisdiction, and the debt or duty 
owing to him, or the right he possesses exists 
against some person within the jurisdiction, the law 
fastens upon that circumstance, and by notice to 
the debtor or person owing the duty or representing 
the right impound the debt, duty or right, to 
answer the obligation which the attachment pro- 
ceeding is instituted to enforce; and the debt, duty 

1 Cook, Stock and Stockholders, § 6. 
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or right is deemed to have its situs or locality in the 
jurisdiction/ 

§ 381. Situs of Corporate Shares. — Applying 

these principles, which are elementary, to the inter- 
est of a stockholder in a corporation, we reach the 
conclusion that the situs of the corporate stock must 
be the legal location of the company. For it is well 
settled that a corporation has its domicile and 
residence alone within the bounds of the sover- 
eignty which created it, and is incapable of passing 
* 'personally, "i. e., for corporate action, beyond that 
jurisdiction.* And the interest of the stockholder 
as represented by his shares is a chose in action; it 
is simply a right to vote at stockholders' meetings, 
a right to dividends, if any shall be declared, and a 
due proportion of surplus assets upon a dissolution 
of the company, if any shall remain, after payment 
of corporate debts. It is a right arising out of, and 
dependent upon, the law of the State, which created 
the corporation. Such shares can only be regarded 
as present, for the purpose of judicial proceedings, at 
one of two places: .the residence of the owner, or the 
residence of the corporation, and cannot be subjected 
to seizure elsewhere.' This principle is unaffected 
by the power of the foreign company to extend its 
operations into the local jurisdiction, or by the fact 
that it does so. In so doing it acts solely through 
its officers and agents. The corporate entirety does 

1 Plimpton V. Bigelow, 9» N. Y. 592, 597. 

^ Bank of Augusta v. Earle, 14 Pet. 519; Lafayette Ins. Co. v. French, 
18 How. 404; Merrick v. Van Santvoord, 34 N. Y. 208; Stevens v. 
Phoenix Ins. Co., 41 N. Y. 160. 

» Plimpton V. Bigelow, 93 N. Y. 592, overruling 29 Hun, 362; 12 Abb. 
K. C. 202, and affirming 11 Abb. N. C. 180; 63 How. Pr. 484. See also 
Moore v. Gennett, 2 Tenn. Oh. 375; Christmas v. Biddle, 13 Pa. St. 
223. 
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not attend them in their migrations from one State 
to another. It makes contracts and bring suit 
through its officers and agents. The suits in per- 
sonam that are brought against it are by service on 
its officers and agents. The jurisdiction rests on the 
ground that, as a foreign company must act by 
agents, it may, through its agents, subject itself to 
the jurisdiction of a foreign tribunal. It is not 
within the contemplation of such statutes that it 
should in the same way subject its own obligations 
to its individual stockholder to such jurisdiction.* 

$ 382. Effect of Statutory Adoption of Foreigrn 

Company. — In entire harmonj' with these principles 
it has been held, that when a corporation, created by 
a foreign sovereign, has by appropriate legislation 
been vested with the character of a domestic corpo- 
ration,' it thereby acquires a legal location in 
that jurisdiction, also, and its shares of stock are 
there equally subject to levy and sale.' 

^ 383. When Company has Acquired a lidcal 
Domicile by "Doing Business/* — The St. Louis 

Court of Appeals, in a well-reasoned and very satis- 
factory opinion, has gone a step further and held, 
that a foreign company, by transacting its business 
exclusively within the local jurisdiction, may acquire 
such a domicile there as to render its shares liable 
to seizure on process to the same extent and in the 
same manner as those in domestic companies. In 
that case it appeared that the company, though 
chartered by the State of Illinois, had, ever since 

> Plimpton V. Bigelow, supra, 

« Tenn. Code (Mill & V.), §§ 1992-2003. See Railroad Co. v. Harris, 12 
Wall. 82; Ohio, etc. R. Co. v. Wheeler, 1 Black, 297. 

8 Young V. South Tredegar I. Co., 86 Tenn. (1 Pickle) 189, 4 Am. 
St. Rep. 752. 
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its organization, exercised all its corporate fran- 
chises and functions wholly within the State of Mis- 
souri; that all its officers and directors resided in 
the City of St. Louis, and all its business was trans- 
acted there; that all its stock-books, in which trans- 
fers of shares were made, were there and had always 
been there; that the corporation transacted none of 
its business in the State of Illinois, had no office, 
officer or agent there, and could not be served with 
process in that State; and that the only place in 
which it could be served was Missouri. A pur- 
chaser of shares, at a sale under an attachment 
against a non-resident shareholder in the company, 
filed a bill to compel the company to admit him to 
the rights of a shareholder. Said the court (Rom- 
BAUER, P. J.): ''The petition seeks, among other 
things, by way of mandatory injunction, to secure to 
the plaintiff the franchise of exercising his rights as 
a stockholder in defendant corporation, which fran- 
chise ♦ ♦ ♦ the plaintiff can exercise only here 
and nowhere else, as the petition states that all the 
corporate meetings are held here and nowhere else. 
That franchise is property. Obtaining such a de- 
cree in a jurisdiction where the corporation exists, 
if at all, as a mere intangible legal fiction, could be 
of no possible benefit to the plaintiff, even conced- 
ing, what is not made apparent by anything in the 
case, that service of any kind could be had upon 
the corporation in such other State." The statute 
in Missouri provides for the levy of attachment or 
execution upon the shares in "any'' corporation by 
making it the duty of the "cashier, secretary or 
chief clerk,'' upon request of the officer having the 
writ, to furnish him with a certificate of the shares, 
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held by the defendant, that the oflScer may make a 
levy by leaving a copy of the writ with such cashier, 
secretary or chief clerk.' The opinion continues: 
* 'But it will further be seen that, in contemplation of 
our statute, the shares in the defendant corporation, 
which form the subject-matter of the controversy, 
were likewise here. The shares, for the purposes of 
jurisdiction in rem^ must have a situs somewhere, 
and our statute contemplates that their sitics for 
that purpose should be' where the books of the cor- 
poration evidencing their ownership are kept."* 
We have quoted liberally from Judge Rombauer's 
able opinion, because the case is of the first impres- 
sion. It is manifest, however, in view of the com- 
mon and growing practice of organizing companies 
in one jurisdiction, to do business in another, with- 
out maintaining even a semblance of organization in 
the home of the charter, that others of a similar 
character must follow. When considered upon 
principle, this decision of the St. Louis Court of 
Appeals is not a divergence from the doctrine of 
Plimpton V. Bigelow,"or of Young v. South Trede- 
gar Iron Co.,* discussed above. The result of all 
three cases is that the situs of the shares is the real 
corporate domicile of the company. Smith v. Pilot 
Mining Co.,* however, presents a striking instance of 
practical corporate migration , of the sort of migration 
that Chief Justice Taney's much cited dictum 
said was beyond the corporate power.* What would 

iRev. SU Mo. 1889, §§ 540, 4924, 4925. 

s Smith v. Pilot Mining Co., 47 Mo. App. 409, 414. 

8 93 N. y. 592. 

<86 Tenn. (1 Pickle) 189, 4 Am. St. Rep. 752. 

M7Mo. App. 409. 

eBank of Augusta v. Earle, 13 Pet. 619, 588. 
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be said of the validity of such a company's action 
in the foreign jurisdiction, if that issue were pre- 
sented, is an open question. In this case, the de- 
cision goes no farther than to say that, as far as the 
company had a domicile, that domicile was Mis- 
souri. 

^ 384. Presence of Certificates Unnecessary.— 

The shareholder's interest is his right under the 
contract embodied in the charter and by-laws of the 
company. The certificates of stock are mere evi- 
dences of ownership, a muniment of title. Their 
seizure and sale under execution or attachment 
would not be a seizure and sale of the stock itself 
without more. Under the usual provision of the stat- 
utes, notice to the corporation or to the officer hav- 
ing charge of the books of the company is essential.* 
Where the levy is made in the form prescribed, the 
the locality of the paper certificates or their actual 
seizure is unimportant; and the fact that at the time 
of the levy they are without the State in the hands 
of the shareholder, will not invalidate the seizure 
and sale of the stock." 

1 Code Tenn. (M. & V.) § 3748. 

•Young T. South Tredegar I. Co., 86 Tenn. (1 Pickle) 189, 4 Am. St. 
Rep. 762. 
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CHAPTER VI. 

Article III. — Liability op Stockholders for Cor- 
porate Debts. 

SECTION. 

389. Liability of Stockholders for Corporate Debts. 

390. Stockholders in Foreign Corporations. 

391 . Equitable Liability for Unpaid Stock. 

392. Same — ^Remedy at Law not Exclusive. 

393. Same— Bill of Discovery. 

394. Same— Jurisdiction of Parties. 

395. Same — Such Liability Regarded as a Debt — Summary Remedy. 

396. Same— A Later View. 

397. Statutory Liability— Penal Laws. 

398. Distinction Between Contractual and Penal Liability. 

399. Illustrations — Conflict of Authority. 

400. Further Illustrations. 

401. Illustrations of Penal Liability. 

402. Penal Laws Strictly Construed. 

403. Contractual Liability — ^Designated Remedy. 

404. Same— Remedy Under Lex Fori. 

405. Same — ^Massachusetts Rule. 

406. Survival of Action Against Stockholder. 

407. Original and Secondary Liability— When Stockholders are 

Principal Debtors. 

408. Same— Enforcing Such Liability. 

409. Same — When Secondarily Liable. 

410. Same — Remedy Against Company must be Exhausted. 

411. Same — Whether Nulla Bona Return must be in Corporate Domi- 

cile. 

412. Same — ^Pleading Jurisdictional Facts. 

413. Stockholders of Defectively Organized Company. 

414. Same — Statutory Liability. 

415. Fraudulent Organization. 

416. Same — Prohibited Business. 

417. Stockholder's Liability Measured by Law of Corporate Domi- 

cile. 
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418. Jurisdiction of Non-resident Stockholder. 

419. Summary Proceedings — Service of Process on Stockholder. 

420. Invalidity of Stock as a Defense. 

^ 389. liiability of Stockholders for Corporate 

Debts. — The liability of a stockholder for debts of 
the corporation may arise either from the fact that 
the stock subscribed or owned by him is not fully 
paid in, or it may be imposed on him by the char- 
ter of the company, or the law under which it is 
organized. The liability for an unpaid balance of 
stock results from the principle, early enunciated 
by Mr. Justice Story, and very generally recog- 
nized and accepted by the American courts, that 
capital stock is a trust fund for payment of corporate 
debts. ^ Such unpaid balance is held to be a debt 
to the company, a corporate asset, which the cred- 
itor, who has exhausted his remedy against the 
company itself, is entitled to have applied to the 
satisfaction of his claim and those of the other cred- 
itors.' The liability imposed upon the stockholder by 
statute may be either as a penalty, for the violation 
of regulations prescribed for the government of cor- 
porations, or as a part of the undertaking of his 
contract of subscription to the capital stock, since 
the terms of that contract are dictated by the sover- 
eign, in the charter and laws under which the com- 
pany is organized. 

^ Wood V. Dummer, 3 Mason, 308. 

«Wood V. Dummer, 3 Mason, 308; Sawyer v. Hoag, 17 Wall. 610; 
Burke v. Smith, 16 Wall. 390; New Albany v. Burke, 11 Wall. 96; Ad- 
ler v. Milwaukee Brick Co., 13 Wis. 57; Sagory v. Dubois, 3 Sandf. Ch. 
467; Ward v. Griswoldville Mf g. Co., 16 Conn. 593; Ogilvie v. Knox Ins. 
Co., 22 How. 380; Mann v. Pentz, 3 N. Y. 415; Upton v. Tribilcock, 91 
U. 8. 46; Sanger V. Upton, 91 U. S. 66; Webster v. Upton, 91 U. S. 65; 
Scovill V. Tbayer, 106 U. S. 143; Patterson v. Lynde, 106 U. S. 519; 
Lanes' Appeal, 106 Pa. St. 45, 61 Am. Rep. 166. 
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$ 390. stockholders in Foreigrn Corporations.-^ 

Such, briefly stated, is the liability of the stockholder 
for corporate debts. It is the purpose of the follow- 
ing sections to consider how far, and by what means, 
this liability may be enforced against stockholders 
in foreign companies. We have seen that a corpo- 
ration is an artificial, intangible body, created by 
' law, and ''existing only in contemplation of 
law;'" that it can have no legal existence, and that, 
as a matter of legal right, it cannot exercise its 
powers beyond the boundaries of the sovereignty 
by which it was created; but that the privilege of 
doing so has been universally extended to such 
bodies, doing business in foreign jurisdictions, by 
an application of the principle of comity of States.* 
Comity, however, as a matter of grace, and not of 
right; how far a State will recognize and give effect 
to the laws of another sovereignty rests entirely 
within its conceptions of justice and propriety. The 
general rule is that foreign laws will be given effect 
in the courts of the local sovereign only when they 
do not conflict with its own laws and are not repug- 
nant to its policy.' With these principles in mind 
we are prepared to consider the circumstances un- 
der which the court will recognize and enforce 
the laws of a foreign sovereign imposing a personal 
liability for corporate debts upon stockholders in 
corporations created by it. 

$ 391. Equitable Liability for Unpaid Stock — 

Remedy by Bill. — Proceeding, then, in the first 
place, to the consideration of the liability for unpaid 
stock, it is plain that, if capital stock is a trust fund 

^AnU, §1. 
^Ante, § 2. 
8 ArUe, § 2. 
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for the payment of corporate debts, a bill in equit}^ 
is the most appropriate method of seeking that 
fund in the hands of the stockholders and of enforc- 
ing the liability for the unpaid balance. By that 
means alone can it be ascertained who are the solv- 
ent stockholders, the amount of stock held by 
each, the amount due and unpaid thereon, the 
amount of other available assets, and the amount 
of outstanding debts, without all of which the court 
cannot fix the relative liability of each stockholder. 
That remedy has, therefore, been almost universally 
adopted.* And in New Hampshire it has been pre- 
scribed by statute, and is there held to be exclu- 
sive.' 

^392. Same— - Remedy at Law not Exclusive.— 

And even where the right of action of a single cred- 
itor, against any stockholder of an insolvent corpo- 
ration, to enforce an individual liability created by 
its charter, is recognized, it has been held that such 
a remedy is not exclusive of the jurisdiction of a 
court of equity; but that where the personal lia- 
bility of stockholders is made by statute, a common 
fund for the benefit of depositors of trust and savings 
funds, and the debts due such depositors greatly 

1 Ward V. Griswoldville Mfg. Co., 16 Conn. 693; Wood v. Dummer, 3 
Mason, 308; Mann v. Pentz, 3 N. T. 415; Adler v. Milwaukee Brick Co., 
13 Wis. 57; Sawyer v. Hoag, 17 Wall. 610; Patterson v. Lynde, 112 111. 
196; Morgan v. New York, etc. R.TCo., 10 Paige, 290; Patterson v. 
Lynde, 106 U. S. 619, following Ladd v. Cartwright, 7 Greg. 329;. Bo- 
gardus v. Rosendale. 7 N. Y. 161 ; Bickley v. Schlag, 46 N. J. Eq. 633 ; 
Mann v. Cooke, 20 Conn. 178. And where by the charter of a bank it 
was provided that the stockholders should be liable in proportion to 
their stock, it was held that one creditor could not proceed by an action 
at law, but that the remedy must be in equity for the benefit of all the 
cn^ditors. Pollard v. Bailey, 20 Wall. 620. See also Andrews v. Bacon, 
38 Fed. Rep. 777. 

> See Hadley v. Russell, 40 N. H. 109. See also Moies t. Sprague, 9 
R. I. 541. 
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exceed the assets, and such personal liability com- 
bined, so that the fund will be insufficient to dis- 
charge all the claims upon it, a court of equity may, 
at the suit of a part of the creditors on their own 
behalf and that of all the other creditors, take 
jurisdiction, and bring before it all the stockholders 
and depositors, and determine the several rights 
and liabilities and adjust equities and marshal the 
fund and distribute it pro rata, and in such case en- 
join the prosecution of suits at law by individual 
creditors against stockholders, seeking to appropriate 
the entire and unequal benefit of such security. In 
such a case, the securing of a ratable distribution 
of such fund, among all the creditors entitled to 
share, is a proper ground for equitable jurisdiction, 
and so is the avoidance of a multiplicity of suits.* 

§ 393. Same — ^Bm of Discovery. — And in Massa- 
chusetts, although the courts there refuse altogether 
to enforce the liability of a stockholder in a foreign 
company,* it has been held that a bill will lie by a 
judgment creditor against the officers of a foreign 
corporation, resident in that jurisdiction, alleging 
that there are no officers or corporate books within 
the jurisdiction of the corporate domicile, and pray- 
ing a discovery of the names and residences of the 
persons who were stockholders at the date of his 
judgment, and the amount of stock held by each.' 

§ 394. Same — Jurisdiction of Parties. — ^When, 

however, the attempt is made to enforce the liabil- 
ity of a stockholder in a /omgrn company, for an 
unpaid balance of stock, by bill in equity, a mani- 
fest difficulty presents itself in the want of jurisdic- 

J Eames v. Doris, 102 111. 350; Queenan v. Palmer, 117 111. 619. 

^Po8t^ §405, and note. 

>Post v. Toledo, etc. B. Co., 144 Mass. 341. 



UNPAID STOCK. 287 

tion of the proper necessary parties. And notwith- 
standing it was held b}'^ Mr. Justice Story, in Wood 
V. Dummer/ that the general rule in such cases re- 
quiring all persons materially interested to be made 
parties is properly relaxed, where the parties 
are beyond the jurisdiction, or are so numerous 
that it is impossible to join them, and that a 
court of equity will make such decree as it can 
without them, yet it must be remembered that 
in that case the wanting parties were stockholders. 
Jurisdiction of the company itself would seem to be 
essential, for the proceeding is in effect a winding-up 
proceeding.* The practical result of these doctrines 
is that the salutary principle that the capital stock 
is a trust fund for the payment of the creditors, has 
no application to stockholders who reside beyond the 
jurisdiction of the corporate domicile, except in the 
isolated instances, where it can be enforced under 
the local statutes for summary issue of execution. 
Such a ruling is a matter of no inconsiderable im- 
portance, in view of the growing practice of organ- 

13 Mason, 308. 

^Bank of Virginia v. Adams, 1 Pars. Sel. Eq. Gas. 534; Patterson v. 
Lynde, 112111. 196; Griffith v. Mangan, 73 N. Y. 611. The action in 
this last case was based upon a statute of New Jersey, where the com- 
pany was organized, providing that ^'each stockholder shall be bound 
to pay on each share held by him, the sum necessary to complete the 
amount of such share as fixed by the charter of the company, or 
such proportion of that sum as sTiall be required to satisfy the debts 
of the company,''^ an amount which could only be adequately ascer- 
tained by proceeding in equity. See dicta in Vose v. Grant, 16 
Mass. 505; Spear v. Grant, 16 Mass. 9. The case of Bartlett v. 
Drew, '57 N. Y. 588, rests on a different basis. There the liability 
sought to be enforced was a common law liability, the action being to 
compel a stockholder to give up to a creditor of the corporation cor- 
porate assets which he had wrongfully converted to his own use, and 
the court held that the action could be sustained, notwithstanding the 
principal debtor was a foreign corporation, and that plaintiff would not 
be required to undertake proceedings to wind it up and settle its affairs. 
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izing companies in a different jurisdiction from that 
in which the corporators reside and in which it is 
intended to do business.. 

^ 395. Same-— ^ach liiability Begrarded'as a Debt 

— Summary Remedy. — In some of the States, the 
equitable liability for unpaid balance of stock may 
be enforced by motion under statutes permitting 
the summary issue of execution against the stock- 
holders, on a judgment against the company, after 
the return of an execution unsatisfied.* And in the 
recent case of Persch v. Simmons,' the special term 
of the New York Supreme Court treats such a lia- 
bility as an ordinary debt, which may be enforced 
under a statute authorizing a creditor, when a nulla 
bona execution has been returned, to maintain an 
action against his debtor and any other person for 
the discovery of any assets, chose in action or other 
property held in trust for him.' 

§ 396. Same — ^A Later View. — In some of the 

more recent cases, however, a more practical view 
obtains, and it is held that where the remedy at law 
against the company in the State of its domicile 
has been exhausted, a bill in equity may be main- 
tained against a stockholder resident in a foreign 
jurisdiction to enforce the payment of the balance 
due on his stock.* 

1 Merchants' Nat. Bank v. Bailey Mfg. Co., 34 Minn. 323, 25 N. W. 
Rep. 639; First Nat. Bk. y. Gustin, etc. M. Co., 42 Minn. 327, 44 N. W. 
Rep. 198, 7 Ry. & Corp. L. J. 175. The case of Bartlett v. Drew, 57 X. 
Y. 588, is to bo distinguished. There the assets, which it was sought to 
reach in the hands of the stockholder, were unconnected with his stock 
or stock subscription. See also Tinkham v. Borst, 31 Barb* 407. 

«SN. Y. Supp. 783. 

8N. Y. Code Civ. Proc. § 1871. 

^Shickle y. Watt, 94 Mo. 410; Persch v. Simmons, 3 N. Y. Supp. 783. 
See also Aultman's Appeal, 98 Pa. St. 605, and Sacket^s Harbor Bank v. 
Blake, 3 Rich. Eq. 225, in each of which there was a peculiar state of 
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§ 2^97. statutory Liability — ^Penal Laws. — Com- 
ing now to those liabilities which are specifically 
imposed upon the stockholders of a corporation by 
statute, we may properly divide them into two 
great classes: (1) those which kre in the nature of 
a penalty, and (2) those which are contractual, 
being a part of the undertaking of the subscription. 
As applied to stockholders of foreign corporations 
this distinction is particularly material, for it is a 
well established rule of international law that the 
principle of comity does not extend to penal laws. 
Such have been held to be strictly local. ^ When, 
therefore, the liability for corporate debts is imposed 
upon the stockholder as a penalty, it cannot be en- 
forced beyond the jurisdiction of the sovereign 
creating the corporation.' 

§ 398. Distinction between Contractual and Penal 

Liability. — ^With regard to the liabilities imposed by 
statute, it is not always easy to distinguish those 
which are penal from those which are contractual. 
The difficulty is increased by the habit, of some of 
the courts, of loosely designating all such liabilities 
imposed by statute as * 'statutory,'' without dis- 
tinguishing those which are penal from those aris- 
ing from the contract of subscription, while they 
apply the term ''contractual'' only to the liability 
for an unpaid balance of stock, which we have 
thought it better to designate as equitable. The 

facts under which the difficulty as to parties did not arise. But in New 
Haven Horse Nail Co. v. Linden Spring Co., 142 Mass. 349, the Massa- 
chusetts court, under a similar state of affairs, refused to afford the 
remedy. 

iHalsey v. McLean, 12 Allen, 438; Story Confl. L. §§ 620, 621; Ogden 
V. Folliott, 3 Dum. & East, 733; State v. John, 5 Ohio, 217; Scoville v. 
Canfield, 14 Johns. 338; United States v. Lathrop, 17 Johns. 4. 

«Sayle8 v. Brown, 40 Fed. Rep. 8. 

(19) 
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mere fact that the liability is created by statute, or 
that it is contingent upon a failure to perform some 
statutory duty, will not make it a penalty. The 
ordinary rule is that stockholders are not liable for 
corporate debts. Their undertaking is usually sat- 
isfied by the payment in full of the stock subscribed. 
But it is the prerogative of the sovereign, in grant- 
ing a franchise of incorporation, to impose as condi- 
tions such individual liability upon the stockholders 
as it may deem most in accordance with the princi- 
ples of an enlightened public policy, and best calcu- 
lated to prevent fraud and to protect the public and 
corporate creditors. It may withhold all or a por- 
tion of that individual exemption from liability for 
corporate debts usually incidental to corporate ca- 
pacity. The liability so resulting is not to be re- 
garded as a statutory obligation, since it is a part 
of the charter of the company to which the stock- 
holder gives his assent by becoming a member; it is 
a part of his contract with his associates, and the 
liability created by it must be regarded as contract- 
ual in its nature.* 

§ 399. lUustrations — Conflict of Authority. — The 

1 Hawthorne v. Calef, 2 Wall. 10; Conant y. Van Schaick, 24 Barb. 87; 
Prov. S. Ins. y. Jackson Place, etc. Rink, 62 Mo. 552; St. Loai« Ry. 
Sup., etc. Co. y. Harbine, 2 Mo. App. 134; Manyllle y. Edgar, 8 Mo. 
App. 324; Blakeman y. Benton, 9 Mo. App. 107; Hodgson y. Cheeyer, 8 
Mo. App. 323; Bagley y. Tyler, 43 Mo. App. 195; Coming y. McCul- 
lough, 1 N. Y. 47; Story y. Furman, 25 N. Y. 214; Lowry y. Inman, 46 
N. Y. 119; Ochiltree y. Railroad Co., 21 Wall. 249; Terry y. Calnan, 
13 S. C. 220; Kimball y. Dayis, St. Lonis Ct. App. Dec. 27, 1892, M8. 
Compare Freeland y. McCuUough, 1 Denio, 414, 43 Am. Dec. 686. The 
Massachusetts and New Hampshire courts haye declined to treat such 
liabilities as contractual, calling it a mere creature of statute. Rice y. 
Hosiery Co., 56 N. H. 114; Erickson y. Nesmith, 4 Allen, 233, 15 Gray, 
221; Halsey y. McLean, 12 Allen, 438; New Hayen Horse Nail Co. y. 
Linden Spring Co., 142 Mass. 349. And the Federal court in Massa- 
chusetts has taken the same yiew. Andrews y. Bacon, 38 Fed. Rep. 777. 
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principle stated is not to be questioned, but when 
we look into the cases for illustrations of it we find 
that they are by no means in harmony. For 
instance, a provision in a general incorporation law, 
that stockholders shall be liable for corporate debts 
to the amount of stock held by them until the whole 
amount of capital stock shall have been paid in and 
the fact duly certified,' was considered by the Su- 
preme Court of the United States to be, in efiect, 
but a withholding of that portion of the franchise, 
which assures to the individual members, the usual 
exemption from corporate debts, until certain con- 
ditions have been complied with, and it was held 
to be a part of the corporator's contract.' The 
Massachusetts courts, however, held this liability 
to be a ''limited statute liability'' not arising 
out of a contract, and they refused to enforce 
it.' The Tennessee court declared a similar provi- 
sion of the Kentucky statute to be ''highly penal," 
and, therefore, not to be enforced without the limits 
of that State.* 

§ 400. Further Illustrations. — A provision of the 

Missouri statute, making persons who were stock- 
holders at the time of the dissolution of the company 
liable for any debts which it may have left unpaid, 
and authorizing suit against them thereon without 
joining the company as co-defendant, and giving 
the defendant stockholder a right of action 

1 Acts N. y. Feb. 17, 1848, ch. 40, §§ 10, 11 and 24. 

^Flash V. Conn, 109 U. S. 371, citing Wiles v. Suydain, 64 N. Y. 
173, and Corning v. McOullough, 1 K. T. 47. See also Flasti v. Conn, 
16 Fla. 428. 

* Halsey y. McLean, 12 Allen. 438. Compare Elnower v. Haines, 31 
Fed. Bep. 513. 

* Woods v. Wiclcs, 75 Tenn. (7 Lea) 40. In that case, it may be noted, 
the capital stock had all been paid in within the time specified but no 
certificate was filed as required. 
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over against his fellow-stockholders, at the time 
of the dissolution/ was held, by the Supreme 
Court of New York, to create a personal liability on 
the part of the stockholder, which may be enforcd 
by a common-law action in other States.' It was 
so held also of a provision* that each stockholder 
shall be liable for corporate debts over and above 
the stock held by him to a further sum at least 
equal in amount to such stock.' 

$401. Illustrations of Penal LiabWty. — A stat- 
ute of Rhode Island,' providing that, upon failure 
of the company to file an annual report of all asses- 
men ts voted and paid, and of all existing debts, the 
stockholders should be jointly and severally liable 
for all the corporate debts, was held penal.* So 
was a provision of the Ohio statutes, making the 
stockholders of a bank jointly and severally liable, 

*Wag. St. Mo.ch. 37, art. 1, § 22. 

3 Savings Assn. v. O'Brien, 51 Hun, 46, 3 N. Y. Supp. 764, following 
Perry v. Turner, 55 Mo. 418; Association v. Kellogg, 52 Mo. 583; Asso- 
ciation V. Kellogg, 63 Mo. 540; Donnelly v. Mulhall, 12 Mo. App. 139. 

'Const. Ohio, 1851, art. 13, § 3; Kev. St. Ohio, §3258; Act m. April 
11, 1869. 

< Aultman's Appeal, 99 Pa. St. 505; Nimick v. Mingo Iron Works, 25 
W. Va. 194, citing Wright v. McCormick, 17 Ohio St. 86 ; Hawkins ▼ 
Furnace Co., 40 Ohio St. 507; Brown v. Hitchcock, 36 Ohio St. 667; 
Hawthorne y. Calef, 2 Wall. 10. See also Queenan v. Palmer, 117 111. 
619. A similar provision in the charter of an Illinois hank (1 Priv. L. 
111. 1869, pp. 194-196) was held, hy a Missouri court, to be contractual. 
Hodgson Y. Cheever, 8 Mo. App. 818. But see Bice y. Hosiery Co., 56 
N. H. 114, where liability of stockholders for all debts due to laborers 
under an Ohio charter was held to be the ^*mere creature of the statute, 
having none of the elements of a contract, whether express or implied.^* 

sRev. St. B. I. ch. 155, §§ 11 and 12. 

•Sayles v. Brown, 40 Fed. Rep. 8, s. c. 7 By. & Corp. L. J. 2. It was 
so held, too, of a statute imposing a liability for corporate debts upon 
trustees for failure to file a certain annual report. Wiles v. Snydam, 64 
N. Y. 173. 
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in their individual capacities, for the amount of un- 
authorized paper circulated by such bank/ 

§' 402. Penal Laws Strictly Construed. — The gen- 
eral rule is that penal laws are to be strictly con- 
strued. So it has4)een held that a demand against 
a corporations for damages for the laws of a steam- 
boat while upon its docks, through the negligence of 
its agents, is not a '*debt/' within a statutory pro- 
vision imposing upon stockholders an individual 
liability, if the corporation fail to give notice annu- 
ally of all its ''existing debts.'" 

^ 403. Contractual Liabilitjr— Desigrnated Rem- 
edy. — Whether the liability of the shareholder, on 
his contract of subscription, can be enforced in a 
a foreign jurisdiction, depends in the first instance 
upon whether the charter of the company has pre- 
scribed any remedy. The rule is, that where a 
statute giving a right has provided a remedy by 
by which it is to be enforced, that remedy is exclu- 
sive and no other method can be resorted to;' and 
since courts have no power to adopt the procedure 
of a foreign jurisdiction they will not ordinarily en- 
force rights so created.* Thus in the leading case 

1 Lawler v. Burt, 7 Ohio St. 340, overruling Lawler v. Walker, 18 
Ohio, 151. 

> Cable V. McOune, 26 Mo. 371. 

« Fourth Nat. Bank v. Francklyn, 120 U. S. 747 ; Pollard v. Bailey, 20 
Wall. 520; Mills v. Scott, 99 U. S. 25; Terry v. Little, 101 U. 8. 216; 
Erickson v. Kesmith, 4 Allen, 233; Knowlton y. Ackley, 8 Gush. 97; 
Erickson v. Nesmith, 15 Gray, 221 ; Ripley v. Sampson, 10 Pick. 371 ; 
Kelton V. Phillips, 3 Mete. 61; Stone v. Wiggins, 5 Mete. 316; Gray v. 
Coffin, 9 Cush. 192; Leland ▼. Marsh, 16 Mass. 389; Child v. Coffin, 17 
Mass. 64; Andrews v. Callender, 13 Pick. 484; Smith v. Drew, 5 Mass. 
513; Moies v. Sprague, 9 R. I. 541; Savings Ass^n v. O^Brien, 51 Hun. 
45; 3 N. T. Supp. 764; Knower v. Haines, 31 Fed. Rep. 513. 

*Nimick v. Mingo Iron Works Co., 25 W. Va. 184; Erickson v. Nes- 

mith, 4 Allen, 283 ; Erickson v. Nesmith, 15 Gray, 221 ; Lowry v. Inman, 

46 N. T. 119; Fourth Nat. Bank v. Francklyn, 120 U. S. 747; Hadley v 
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of Lowry v. Inrhan,' the New York court declined, 
on that ground, to enforce a provision of the char- 
ter of a Georgia bank making the individual prop- 
erty of each stockholder liable for the bills of the 
bank, and authorizing the levy of any execution, is- 
sued against the bank and returned unsatisfied, on 
such property. In Fourth National Bank v. 
Fran cklyn,* the Supreme Court of the United States 
held that the liability under Rhode Island statute,' 
making stockholders in manufacturing companies li- 
able for corporate debts, until the capital stock has 
been paid and in the fact certified, and further pro- 
viding that proceedings to enforce such liability 
should be by suit in equity, or action of debt on the 
judgment against the corporation would not sustain 
an action at law against the stockholder in the 
United States Court in New York, no judgment 
having been obtained against the corporation, al- 
though it had been adjudged bankrupt.* 

§404. Same — ^Remedy under Lex Fori. — When 

the liability is contractual, and no remedy is des- 
ignated by the law under which it arises, it will 
be enforced in the foreign jurisdiction by the most 
appropriate remedy afforded by the lexfori^ The 

Bussell, 40 N. H. 109; Moies v. Sprague, 9 B. I. 541. But see Aultman's 
Appeal, 98 Pa. St. 505, where the liability under Bev. St. Ohio, § 3258, 
was enforced by bill in equity, though by another section a statutory 
proceeding in the nature of a bill in equity is prescribed, /d. § 32W. 

' 46 N. Y. 119. 

« 120 U. S. 747. 

»Bev. St. B. 1. 1861, ch. 128, §§ 1, 19 and 20. and Gen. Sts. B. 1. 1872, 
ch. 142, §§ 1, 20 and 21. 

<See Flash V. Conn, 109 U. S. 371, where the court held that a very 
similar liability arising out of the New York statutes (Act N. Y. Feb. 
17, 1848, §§ 10, 11 and 24), which specified no particular remedy, might 
very properly be enforced in another State by action at law. 

< First Nat. Bank v. Gustin, etc. M. Co., 42 Minn. 327, 44 N. W. Bep. 
198, 7 By. & Corp. L. J. 175; Persch v. Simmons, % N. Y. Supp. 783 
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liability itself remains as created by the law of the 
corporate domicile, and must be enforced with the 
limitations prescribed by that law. The local remedy 
cannot enlarge or vary the liability/ Thus if by 
the law of the charter, the stockholder is liable to 
pay for his stock, only on call by vote of five di- 
rectors, he cannot be made liable, in the absence of 
such a call, under a local statute providing that 
upon the return of a nulla bona execution against a 
foreign corporation, the creditor may maintain ac- 
tion against a stockholder and recover any sum, to 
the amount due 4iim, which the defendant would 
be liable to pay in any event in the State of the 
corporate domicile.* 

$ 405. Same— -Massachusetts Bale. — ^And in Mas- 
sachusetts it has been held that the right arising 
under a foreign charter will not be enforced, ex 
comitate, if it varies substantially from the right 
which would have resulted from a subscription to 
capital stock in that State. Thus, it being there 

Drinkwater v. Portland Marine Ry., 18 Me. 35; Bagley v. Tyler, 43 Mo. 
App. 196; Hodgson v. Cheever, 8 Mo. App. 318; Ez parte Van Riper, 
20 Wend. 614; St. Louis Sav. Ass'n y. O'Brien, 51 Hun, 45. But in Rice 
y. Hosiery Co., 56 N. H. 114, the New Hampshire court declined to en- 
force in a proceeding in equity against stockholders in an Ohio corpora- 
tion, a liability for debts due to laborers, on the ground that such 
liability was a mere creature -of the statute, and had none of the ele- 
ments of a contract; that courts will use a sound discretion as to the 
mode and extent of the comity with which they enforce the laws of an- 
other State, and as it was not shown what remedy was granted by the 
laws of Ohio, it might happen that they would afford a remedy which 
was denied in that jurisdiction, and which would not be allowed to per- 
sons seeking a similar right under the New Hampshire laws. 

1 Seymour y. Sturges, 26 N. Y. 134; McDonough y. Phelps, 15 How. 
Pr. 372; Drinkwater y. Portland Marine Ry., 18 Me. 35; Farwell y. 
Wadworth, 35 111. App. 469; Molson Bank y. Boardman. 47 Hun, 135; 
Sayings Ass'n y. O'Brien, 51 Hun, 45; Andrews y. Bacon, 38 Fed. Bep. 
777; Viele y. Wells, 9 Abb. N. C. 277. 

« Seymour y. Sturges, 26 N. Y. 134. 
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the settled rule, that a subscription for shares im- 
poses no obligation to pay for them, in the absence 
of an express promise to do so,* that court declined 
to enforce the liability of stockholders in a Connec- 
ticut corporation for unpaid subscriptions, though 
the difficulty as to jurisdiction was avoided by the 
fact that all the stockholders and officers of defend- 
ant company were residents of Massachusetts.* But 
in another case brought by the creditors of an 
Ohio corporation, to obtain from the defendants a 
discovery of the stockholders, who were alleged to 
be liable under the Ohio statute, it being further 
averred that all the officers and all the books of the 
company were without the State of Ohio, that court 
sustained the bill and granted the discovery, no 
other relief being prayed.' 

^ 406. Survival of Action Agraiust Stockholder. — 

Like other obligations arising out of contract, the 
right of action against a stockholder for corporate 
debts, will, if contractual, survive against his per- 
sonal representative.* There are cases, however, 
which deny to such liabilities the characteristics of 
a contract and hold that they arise ex delicto. In 
the jurisdictions, where that doctrine prevails, it is 
accordingly held that such actions do not survive 

1 Andover, etc. T. Co. v. Qould, 6 Mass. 40; Franklin Glass Co. v. 
White, 14 Mass. 286; Andover, etc. T. Co. v. Hay, 7 Mass. 102; Ripley 
y. Sampson, 10 Pick. 371 ; Mechanics' Foundiy Co. v. Hall, 121 Mass. 
272; Katama Land Co. v. Jernegan, 126 Mass. 155. 

' New Haven Horse Nail Co. v. Linden Spring Co., 142 Mass. 349. 
See also Rice v. Hosiery Co., 56 N. H. 114; Post v. Toledo, etc. R. Co., 
144 Mass. 341 ; Bank of North America v. Rindge, 27 N. E. Rep. 1015. 

8 Post V. Toledo, etc. R. Co., 144 Mass. 341. 

^ Manville v. Edgar, 8 Mo. App. 324; Savings Assn. v. O'Brien, 51 
Hun, 46, 3 N. Y. Supp. 764. 
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to the personal representative of the deceased stock- 
holder.' 

^ 407. Origrinal and Secondary Liability — When 
Stockholders are Principal Debtors. — The contractual 

liability of the stockholder may be either primary 
in its nature, that of a principal debtor, or sec- 
ondary, that of a surety, depending upon the terms 
of the charter or statute by which it is imposed. 
Thus where the charter, though granting corporate 
capacity, makes the stockholders ** jointly and 
severally, personally liable for the payment of all 
debts," it was held that they were principal debt- 
ors.* And so, too, where such liability was limited 
so as to continue only until the capital stock was 
paid in and the fact certified.' A provision in the 
charter of a bank that stockholders * 'shall be indi- 
vidually liable in amount equal to double the 
amount of stock owned by them for all the debts of 
such bank,"* was held to create an original primarj- 
liability, although it was provided in another stat- 
ute,* that private property of stockholders should 
not be levied upon, while corporate property could 
be found with which to satisfy the same, and a 
nulla bona return was made sufficient proof that 
corporate property could not be found.* 

$ 408. Same — Enforcingr Such Liability — Illinois 

' Moies V. Sprague, 9 B. I. 541. See also Bangs v. Lincoln, 10 Gray, 
600. 

* Harger v. McCullough, 2 Denio, 119. See also Southinayd v. Buss, 
3 Conn. 52; Flour City Nat. Bank v. Wechselberg, 45 Fed. Eep. 457; 
Vlele V. Wells, 9 Abb. N. C. 277. Compare Queenan v. Palmer, 117 
111. 619. 

8 Haynes v. Brown, 36 N. H. 545, 563. See also Jessup v. Carnegie, 
80 N. Y. 441; Kimball v. Davis, St. Louis Ct. App., Dec. 27, 1892, MS- 

< Stat. Minn. 1849-58, p. 858, § 21. 

«Jd. p. 332, §24. 

« Paine v. Stewart, 33 Conn. 516. 
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Doctrine. — In Illinois, it has been held that an 
action at law, by a single creditor, will lie against 
any stockholder, of an insolvent corporation, to en- 
force an individual liability, created by its charter.' 

$409. Same — When Secondarily Liable. — But 

ordinarily the liability of stockholders is secondary 
to that of the company. Thus, a statute' making 
stockholders jointly and severally liable for all debts, 
until the capital stock is paid in, and the fact prop- 
erly certified, was held to.be secondary, or collateral 
to the company's undertaking.' The equitable lia- 
bility for a balance of unpaid stock, being con- 
tingent upon the default of the company, the real 
debtor, is likewise secondary and collateral in its 
nature.* 

^ 410. Same— -Remedy Agrainst Company must be 

Exhausted. — Under that general principle of law, 
which requires the remedy against the principal to 
be exhausted, before a suit can be maintained 
against a surety, it is incumbent upon the corporate 
creditor, to show that further proceedings against 
the company would be unavailing before he can 
maintain an action against the stockholder.' The 
most obvious means of proving this fact would seem 
to be a judgment against the company and the re- 
turn of a nulla bona execution.* Indeed, the stat- 

i Eames v. Doris, 102 ni. 350, 356, citing Culver t. Third National 
Bank, 64 HI. 628; Corwith v. Culver, 69 HI. 502; Tibballs v. Libby, 87 
ni. 142; Fuller v. Ledden, 87 111. 310; Arenz v. Weir, 89 ni. 25; 
McCarthy v. Lavasche, 89 111. 270. 

> Bev. Stats. Mass. ch. 38, § 4. 

3 Knowlton v. Ackley, 8 Gush. 93. See to the same effect, Woods t. 
Wicks, 75 Tenn. (7 Lea) 40. 

< Shickle v. Watts, 94 Mo. 410 ; Andrew v. Vanderbilt, 37 Hun, 468. 

•Shickle V. Watts, 94 Mo. 410; Patterson v. Lynde, 112 111. 196; 
Andrew v. Vanderbilt, 37 Hun, 468; Richards v. Coe, 19 Abb. N. C. 79; 
Richards v. Beach, 19 Abb. N. C. 84. 

« Shickle T. Watts, 94 Mo. 410; Patterson v. Lynde. 112 El. 196. 
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utes creating the liability not unfrequently require 
such a return, as a condition precedent to proceed- 
ings against the stockholder/ 

^ 41 1 . Same— Whether Nulla Bona Beturn Must 
be In Corporate Domicile. — In the case of a foreign 
corporation, an interesting question arises as to the 
jorwm in which there must be judgment and nulla 
bona execution against the company in order to fix 
the stockholder's liability. The cases are not in 
unison upon this subject. Some hold that such 
proceedings in the State of the corporate domicile 
would have that effect,* and others that a judgment 
and unavailing execution in anj^ other State would be 
insufficient.* A still more liberal rule has been sug- 
gested that proceedings in the courts of any one of the 
places where the corporation is authorized to do busi- 
ness would be enough to charge the stockholder.* 
Still other courts, however, upon the doctrine 
that a foreign judgment will not support a creditor's 
bill,* have held that there must be judgment and 
execution against the company in the State^ where 
it is sought to enforce the stockholder's liability, 
ignoring the fact that a judgment rendered in the 



1 Comp. L. Mich. (1871) § 2852 ; Laws Kan. 1881, ch. 23, art. 4, § 32 ; Laws 
N. Y. 1848, ch. 40, § 10; Rev. Code Iowa, §§ 1173, 1174. See E. Rem- 
ington Sons V. Samana Bay Co., 140 Mass. 494; Jessnp v. Carnegie, 80 
N. Y. 441 ; Paine v. Stewart, 33 Conn. 617. 

•Shickle v. Watts, 94 Mo. 410; Bagley v. Tyler, 43 Mo. App. 195; 
Viele V. Wells, 9 Ahb. X. C. 277 ; Andrew v. Vanderbilt, 37 Hun, 468. 

8 Rochy Mt. Nat. Bank v. Bliss, 89 N. Y. 338; Dean v. Mace, 19 Hun. 
391. 

^ Bagley v. Tyler, 43 Mo. App. 195. But such a judgment, if rendered 
after the dissolution of the company, even by the violent and illegal act 
of the sovereignty creating, would be of no effect. £. Remington & 
Sons V. Samana Bay Co., 140 Mass. 494. 

« Clafiin V. McDermott, 12 Fed. Rep. 376; Walser v. Seligman, 13 Fed. 
Rep. 415; National Tube Works Co. v. Ballou, 42 Fed. Rep. 749. 



300 stockholders' liability. 

corporate domicile is not in any proper sense a for- 
eign judgment to the company.* 

§ 412. Same — - Pleadingr Jurisdictional Facts.— 

Under such a statute, where the liability of the 
stockholder attaches on the return of an execution 
unsatisfied, or the dissolution of the corporation, 
and both these facts were averred in one count of a 
declaration, in an action to enforce such liability, it 
was held that, although only one of these facts was 
necessary to sustain the action, the count was good 
and the other might be rejected as surplusage.' 

^ 413. stockholders of Defectively Orgranized 

Company. — Comity can only recognize a corporation 
that actually exists. If by accident, mistake or 
neglect the proper steps were never taken, if the 
co-adventurers were never vested with the corporate 
franchise, then, it would seem to follow that the 
members become liable as partners for corporate 
undertakings,' and the liability must follow them 
into any jurisdiction in which they undertake to do 
business in a corporate capacity. Thus a joint- 
stock company, which had attempted to organize 
under the laws of Pennsylvania', but had omitted 
to file a certain statement for record, which was 
made by statute a prerequisite of the vesting of the 
corporate franchise, undertook to do business in 
Missouri, it was held that the members were liable 
as partners in an action of tort.* 

1 Qlobe Boiling Mill Co. v. Ballou, 42 Fed. Rep. 749; Patterson y. 
Lynde, 112 111. 196; Turner Bros. v. Ala. M. & Mfg. Co., 25 HI. App. 
144; Brlce v. Munro, 5 Can. L. T. 130. 

« Freeland v. McCullougb, 1 Denio, 414, 43 Am. Dec. 686. 

> Cook, Stock & Stockholders, § 230 et seq, 

^ Ante^ § 7; Smith v. Warden, 86 Mo. 382. See also Montgomery v. 
Forbes, 148 Mass. 249, 19 N. E. Rep. 342. Compare Bank v. Hall, 35 
Ohio St. 158; Medill v. Collier, 16 Ohio St. 599; Rianhard ▼. Hovey, 13 
Ohio, 300. 
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§ 414. Same — Statutory Liability. — ^Under the 

Iowa statute it is provided that a failure to comply 
substantially with certain requisitions in relation to 
organization and publicity renders the individual 
property of the stockholders liable for the corporate 
debts.* Such a liability has been held to be not a 
common-law liability as a partner, but rather a lia- 
bility arising under the statute of Iowa to be deter- 
mined by that statute as interpreted by the Supreme 
Court of Iowa.* 

§ 415. Frandnlent Orgranization. — The organiza- 
tion, by citizens of one State, of a corporation un- 
der the laws of a foreign jurisdiction, with a view 
of transacting all its business in their own domicile, 
has been said to be a fraud upon the laws of the 
latter and to give such organization no standing as 
a legal entity in such State.' The effect of such a 
ruling is naturally to make the individual members 
liable for corporate obligations as partners.* A dif- 
ferent view was taken by the New York Court of 
Appeals in the well considered case of Demarest v. 
Flack.' It was there held that the incorporation of 
citizens of New York under the law of West Vir- 
ginia, for the purpose of conducting a winter pleas- 
ure ground within the State of New York, cannot be 
regarded as such an evasion of the laws of the latter 

1 Code Iowa, § 1068. 

» Kimball v. Davis, St. Louis Ct. App., Dec. 27, 1892, MS, ; Jessup v. 
Carnegie, 80 N. Y. 441. See Ante, § 186. 

«Hill V. Beach, 12 K. J. Eq. 31; Booth v. Wonderly, 36 N. J. L. 260; 
Kruse v. Dusenbury, 19 Weekly Dig. 201. See also Montgomery v. 
Forbes, 148 Mass. 249, 19 N. E. Rep. 342. Compare Merrick v. Van 
Santwood, 34 y. Y. 208 ; Danforth v. Penny, 3 Mete. 564; Bank y. Hall, 
35 Ohio St. 158. See antey § 8, and cases cited. 

* Cleaton v. Emery, Kans. Cy. Ct. App., April 25, 1892, MS. 

M28 N. Y. 205, 28 N.E. Rep. 646. 
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State as to prevent the recognition of such company 
under the rule of comitv. 

§ 416. Same Prohibited Business. — A different 

principle is invoked when a company of citizens is 
organized under the foreign law for the purpose of 
engaging in a business prohibited by the local law. 
Such prohibitory statutes must be regarded as a 
withdrawal of comity, which the State can at any 
time make. The refusal to recognize the foreign 
company is because of the business in which it is en- 
gaged and not because of the fact that, though com- 
posed of citizens of the local jurisdiction, and 
transacting all its business there, it is organized un- 
der the law of another State. The effect of the 
refusal to recognize the existence of such compan3% 
in rendering the stockholders individually liable as 
partners, for corporate debts, is, of course, the same 
as in the cases mentioned in the preceding para- 
graphs.' 

$ ^17. stockholder's Liability Measured by the 
Law of the Corporate Domicile. — Where stock- 
holders in a domestic corporation have been sued 
upon contracts entered into by the company in an- 
other State with citizens of that State, it has been 
held that the liability incurred by them is to be de- 
termined, not in accordance with the lex lod coU' 
tractuSy but by the law under which the company 
was created and from which alone it derives its 
powers.' And in Hodgson v. Cheever* a Missouri 
court held that a stockholder, in an Illinois bank, 
resident in Missouri, who was liable under its char- 

J Empire Mills v. AlUton Grocery Co., 15 S. W. Rep. 605. 
* Hutching y. New England Goal & M. Co,, 4 Allen, 580. See also 
Seymour v. Sturges, 26 N. Y. 134. 
8 8 Mo. App. 318. 
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ter for the corporate debts, to an amount equal to 
the amount of stock held by him, would not be re- 
lieved from that liability by the fact that in Mis- 
souri, stockholders are not individually liable in 
any amount above the stock held by them.* On the 
other hand the comity which is extended to a for- 
eign corporation, by a recognition of its legal exist- 
ence and the privilege of doing business within the 
jurisdiction of the local sovereign, cannot be con- 
strued to free it from the restrictions, which the 
policy of that sovereign has seen fit to impose upon 
its own domestic corporations.' 

^ 418. Jurisdiction of Non-resident Stockholder. 

— The liability of the stockholder is personal, and 
jurisdiction must be acquired by personal service. 
When the attempt is made to enforce the liability 
of a non-resident stockholder in a domestic company 
the same difficulty as to jurisdiction presents itself. 
In Erickson v. Nesmith,' which was a suit in equity 
against stockholders in a New Hampshire corpora- 
tion, some of whom were resident in that State and 
some in Massachusetts, it appeared that service of 
the bill and orders of court had been made upon 
the non-resident defendants, who had not appeared 
and as to whom the bill had been taken pro confesso. 
The court held that it was not a case for substituted 
service; that statutes authorizing such service have 
reference to absentees, who having a legal residence 
in the State where the suit is pending, have left it 
but are still considered in legal contemplation in- 
habitants thereof, that therefore it had no jurisdic- 
tion of the Massachusetts stockholders, and it pro- 

^ Const. Mo. 1875, art. 12, § 9. 
*u4ji(6, §4. 
3 46N. H.371. 
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ceeded to decree complete satisfaction of the debt 
as against the local stockholders preserving their 
right to proceed for contribution against the Mas- 
sachusetts stockholders. 

^ 419. Sunuuary Proceeding's-^Seryice of Process 

on Stockholder. — The summary proceeding, by mo- 
tion for execution against the stockholder, upon the 
return of a null bona execution, which exists under 
some of the statutes,* is in effect an independent 
proceeding in personam against the stockholder, and 
not a mere interlocutory or auxiliary proceeding in 
the suit against the corporation. In such a case the 
corporation is in court, but the stockholder, indi- 
vidually, is not; and jurisdiction of him can only 
be acquired by personal service of the notice pro- 
vided for by the statute, as if it were a summons. 
Service of such notice upon a non-resident stock- 
holder in another State can no more confer jurisdic- 
tion in such a case than can the extraterritorial 
service of a summons.' The fact that a corporation 
is a creature of statute, and that whoever takes stock, 
must be presumed to take it subject to all the con- 
ditions and provisions for enforcing such liabilities, 
imposed by the law of its being, is not to be regarded 
as showing assent to the jurisdiction, since until the 
court has acquired jurisdiction it cannot even de- 
termine the essential fact that defendant is a stock- 
holder.* 

^ 420. Invalidity of stock as a Defense. — We have 

seen that a meeting of stockholders is a corporate 

^ Rev. St. Mo. 1879, § 736; Comp. L. Kans. 1879, ch. 23, § 32. 

>Howell8 V. Mangelsdorf, 38 Kans. 194; Wilson v. Seligman, 36 Fed. 
Rep. 154; Wilson v. St. Louis, etc. R. Co. (Mo.;, 34 Cent. L. J. 448, 
18 S. W. Rep. 286. 

« Wilson V. Seligman. 36 Fed. Rep. 154. Compare Copin v. .Adam- 
sen, L. R. 9 Exch. 345. 
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act which cannot be legally done beyond the j uris- 
diction of the corporate domicile/ But where an 
increase of capital stock was made pursuant to a 
unanimous vote of a stockholders' meeting, held in 
another State, it was held that stockholders, who 
received a proportionate share of the increased stock, 
could not question the validity of the meeting in 
an action brought against them by creditors of the 
corporation to compel them to pay the par value of 
the stock as a trust fund for the creditors.' 

i Ante, § 14. 

2Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. Rep. 530. 

(20) 
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CHAPTER Vll. 

OFFICERS AN© AGENTS OF FOREIGN CORPORATIONS. 

flBCTION. 

425. Officers and A^nts of Foreign Corporations. 

426. Control by Court of Equity. 

427. Penal Liabilities of Officers and Directors. 

428. Same — Omission of Corporate Duties. 

^ 425. Officers and Agrents of Foreigrn Companies. 

— Of course this is not the place for even a brief 
discussion of the powers, duties and liabilities of 
officers and agents of corporations. With respect 
to foreign corporations, it would seem obvious on 
principle that the rule of comity which by recog- 
nizing the legal existence of the foreign corporation 
recognizes the law of its creation, must recognize 
and enforce the duties, liabilities and obligations 
imposed by that law, with perhaps, the single ex- 
ception, perhaps, of provisions imposing a penalty. 
This doctrine, aside from the exception men- 
tioned, is not very frequently illustrated by the 
adjudicated cases. 

§ 426. Control by Court of Equity. — ^While, as we 

have already seen, a local court will not exercise a 
visitorial power over a foreign corporation,^ and, of 
course, has no power to remove or appoint trustees 
or directors of a foreign company, it can, neverthe- 
less, enjoin their action when illegal, or when they 

^ An, te, § 226. 
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are acting fraudulently, or unlawfully, if they, 
themselves, are personally within the jurisdiction/ 

$ 427. Penal liiabilities of Officers and Directors. 

— ^In accordance with the principle, to which we re- 
ferred in discussing the liabilities of stockholders, 
that penal laws will not be .enforced beyond the 
jurisdiction in which they were enacted,* penalties 
imposed upon the officers or agents of foreign cor- 
porations by charter or the general statutes of the 
corporate domicile, will not be enforced in the for- 
eign jurisdiction. As to what are penal liabilties in 
such cases and what are not, the distinction is very 
similar to that made in the case of the liability of 
stockholders. If the obligation is by the law of the 
corporate organization an incident of the office, the 
liability is evidently contractual, and will be en- 
forced in a foreign jurisdiction. Thus, it was held 
that a provision in the charter of a foreign bank, 
that the president and directors shall be jointly and 
severally individually liable upon any bills or notes 
that the bank may issue or circulate, and that upon 
demand and refusal of payment action may be 
brought against such president and directors jointly 
and severally, and permitting plaintiff to declare 
generally for money had and received, with a speci- 
fication of dates, sums, payees and numbers of bills 
or notes, confined the plaintiff to no special remedy, 
but raised a debt in his favor which could be en- 
forced wherever the debtor or his property could be 
found according to the forms of law of that place.' 

1 Fisk V. Chicago, etc. R. Co., 53 Barb. 513. 

« Ante, § 3»7. 

^Sx parte Van Ripper, 20 Wend. 614. Q>mpare Knower v. Haines, 
31 Fed. Rep. 513. Contra: Lawler v. Burt, 7 Ohio St. 340; Sturgia v. 
Burton, 8 Ohio St. 215. 
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^ 428. Same^-OmisBion of Corporate Duties.^ 

But where a liability for corporate debts is imposed 
on trustees or ofi&cers of a corporation, on failure to 
file certain statements, showing the financial condi- 
tion of the company, the obligation is penal;* and so, 
too, is a personal liability, imposed on officers and 
directors, for the corporate debts in excess of the 
amount of capital stock actually paid in.* Such 
penal liability will not be enforced in a foreign juris- 
diction.' 

» Chase v. Curtis, 113 U. S. 462; Steam Engine Co. v. Hubbard, 101 U. 
S. 188; Merchants' Bank v. Bliss, 35 N. Y. 412; Miller v. White, 60 N. 
Y. 137; Wiles V. Suydam, 64 N. Y. 173; Easterly v. Barber, 66 N. Y. 
262; Veeder v. Baker, 83 N. Y. 166; Stokes v. Stickney, 96 N". Y. 323; 
Shaler, etc. Quarry Co. v. Bliss, 34 Barb. 309; Kritzer v. Woodson, 19 
Mo. 327 ; Moies v. Sprague, 9 R. I. 641. 

'Bank v. Price, 33 Md. 487; Irvine y. McKeon, 23 Cal. 472. 

•Halsey v. McLean, 12 Allen, 438; Bank v. Price, 33 Md. 487; Der- 
rickson y. Smith, 27 N. J. L. 166; Bird v. Hayden, 1 Robt. 383. 
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CHAPTER VIII. 

NOTICE OF CORPORATE POWERS. 
8BGTION. 

433. The General Rule. 

434. Charter Powers of Foreign Corporations. 

435. What Legislation Designated by ''Charter.*' 

§433. The General Rule. — The general rule, 
based upon obvious principles of justice and ex- 
pediency, is that one who deals with a corporation 
must take notice of the limitations of its powers im- 
posed by the terms of- its charter and the statute 
law; that dealing knowingly with an artificial be- 
ing, created by law, it cannot assume the possession 
by it of any natural powers, and is charged with 
the duty of ascertaining for himself precisely what 
granted powers have been vested in it.^ On the 
same principle persons dealing with a joint-stock 
company, organized under the English statutes, are 
charged with notice of the powers vested and lim- 
ited by its deed of settlement.* 

§ 434. Charter Powers of Foreifirn Corporations.— 

This rule .is applicable to foreign corporations also; 
certainly as far as concerns limitations upon its 
powers imposed by its charter. For, although as a 
general thing, no one is to be charged with notice 

1 Beach, Corp., § 384; Morawetz, § 591 ; Taylor, § 195. 
' Morawetz, Corp., § 595, and cases cited. 
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of a foreign law, a corporation cannot be said to 
have any existence aside from the enactment from 
which it derives its being; its charter goes with it 
wherever it goes/ and one who deals with the com- 
pany must be taken to have had in contemplation 
the legal provisions under which alone it can act.* 

$ 435. What Lesrislation Desisrnated by ''Charter/' 

— Just what legislation is to be included under the 
term ^'charter'' in such a case is not altogether 
clear. A general regulation vesting the assets of 
insolvent insurance companies in the superintend- 
ent of insurance was held, in Relfe v. Rundle,' by 
the Supreme Court of the United States, to be a 
part of the organic law of the company. Similar 
rulings have been made as to other laws, estab- 
lishing a scheme of liquidation for a specified 
class of companies.* But in Hoyt v. Thompson,* 
a somewhat similar law '*to prevent frauds by 
incorporated companies,'' which provided for re- 
ceivers of insolvent companies, and invalidated 
a transfer of assets made after insolvency, or 
in contemplation of insolvency, was held to be 
''substantially an insolvent law, applicable to 
those bodies, and having no extraterritorial force," 
notice of which must be brought to a party in 
another State, when such notice is a material fact. 

1 AfUe^ § 9. 

«Rellev. Rundle, 103 U. S. 222, 226, 12 Cent. L. J. IBO; Hoyt v. 
Thompson, 19 N. T. 207, 222; Canada Southern R. Co. v. Gebhard, 109 
U. S. 527, 537; Bishop v. Globe Co., 136 Mass. 132. Compare Davis ▼. 
Flagstaff S. M. Co., 2 Utah, 74. CorUra: City Fire Ins. Co. v. Carragi^ 
41 Ga. 660, 673. 

s 103 U. S. 222, 226, 12 Cent. L. J. 130. 

^ See poBt^ § 487 and cases cited. 

< 19 N. Y. 207, 220. 
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CHAPTER IX. 

CORPORATIONS CREATED BY CONGRESS. 

SECTION. 

440. Corporations Created by Congress not Foreign. 

441. Corporations Created in District of Columbia. 

^ 440. Corporations Created by Congrress not For- 

eisrn. — ^Whether or not the Federal government, as 
a government of delegated powers, is authorized 
generally to grant charters of incorporation, there 
can be no doubt that Congress has the power to in- 
corporate a company, whenever this is an appropri- 
ate measure for carrying out any of the authorized 
purposes of the Federal government, and the power 
has been repeatedly exercised.* Such corporations 
are not to be considered as foreign in any of the 
States, since the jurisdiction of the government of 
the United States extends throughout the territory 
of all the States. The recognition to which such 
companies are entitled, therefore, rests upon the 
power of Congress, and not upon the principle of 
comity.* But since the sovereignty of the United 
States, however limited, is distinct from that of the 

1 Morawetz, Corp., § 9; Beach, Corp., § 3. 

>Eby y. Northern Pac. R. Co., 13 Phil. 144; Commonwealth v» 
Texas, etc. R. Co., 98 Pa. St. 00; Farmers^ Bk. v. Dearing, 91 U. S. 29. 
Compare Lathrop y. Union Pac. Ry. Co., 7 D. C. Ill ; Market Nat. Bk. 
V. Pac. Nat. Bk., 64 How. Pr. 1. 
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States, such corporations cannot, in any proper 
sense, be considered domestic. Nor are they subject 
to the regulations prescribed by the State for the 
government of its own companies. 

^ 441. Corporations Created in District of Co- 
lumbia.— But in the District of Columbia, ovot 
which Congress is vested with a power of ** exclusive 
legislation in all cases whatsoever," it has the same 
power to grant charters of incorporation that any 
other sovereign has. The exercise by such a cor- 
poration of its powers, and its recognition as a legal 
entity throughout the States of the Union, rests not 
upon the jurisdiction of Congress, but upon the 
doctrine of comity. Such corporations are con- 
trolled by the same principles and subject to the 
same regulations as other foreign companies.^ 

iWUliama V. Creswell, 51 Miss. 817; Hadley v. Freedraan's S. & T. 
Co., 2 Coop. (Texin.) Ch. 122; Daly v. Kational L. Ins. Co., 64 Ind. 1. 
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CHAPTER X. 

CONSOLIDATION OF FOREIGN COBPORATIONS. 

8BCTI0N. 

446. Requisites of Lei^l Consolidation. 

447. Legislative Authority. 

448. Same— ^^Regulation of Commerce.^' 

449. Consent of Stockholders. 

450. Consent Presumed from Terms of Charter. 

451. Same — Amendment of Charter. 

452. Method of Consolidattn(( Foreign Companies. 

453. Adoption of Foreign Company. 

454. Acceptance of Foreign Charter not a Ground of Forfeiture. 
456. Adoption a Question of Legislative Intent. 

456. Further Illustrations. 

457. Grant of Privileges not an Adoption. 

458. Same — Further Illustrations. 

459. Status of Consolidated Company as Domestic Corporation. 

460. Same. 

461. Charter Contemplating Foreign Consolidation. 

462. Power of State to Regulate and Control Consolidated Company. 

463. Status of Consolidated Company as a Whole. 

464. Same — ^Infringement of Corporate Name. 

'■ 465. Same — Specific Performance of Foreign Contract. 

466. Powers, Privileges and Exemptions of Component Companies. 

467. Liabilities of Component Companies. 

468. Same— Unauthorized Consolidation. 

$ 446. Requisites of li^gal Consoli dation.— The 

general principles controlling the consolidation of 
corporations, briefly stated, are: 1. That such a 
step must be authorized by the State; and 2. That 
it must be with the assent of the stockholders.^ 

1 But see post, § 453. 
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$ 447. liesri«iatiYe Authority. — Since a corpora- 
tion has no original power, but is dependent upon 
legislative enactment not only for legal existence, 
but for all the capacity it possesses/ and can do no 
act that does not fall within the scope of that au- 
thority, a consolidation with another company 
which is not authorized by the legislature is illegal 
and void.* And when such authority is given, it 
must be followed strictly. A power to "consolidate 
or join stock with any other railway company, run- 
ning in the same general direction," will not au- 
thorize a company to sell its road and franchises to 
a company whose road, though a parallel or com- 
peting line, does not run in the same general 
direction.* 

§448. Same — ''Resralation of Commerce." — A 

State statute, authorizing such a consolidation, be- 
tween companies engaged in commerce, is not in- 
valid as infringing the constitutional provision, 
which confers upon Congress the power to "regu- 
late commerce with foreign nations, and among the 
several States."* That reservation of power does 
not affect the authority of the States to legislate 
upon the subject, in the absence of any legislative 
action, on the subject, by Congress.* 

§ 449. Consent of Stockholders. — The consolida- 
tion must be with the unanimous consent of the 
stockholders of both companies. In all ordinary 
transactions, consistent with the purposes for which 
the company was authorized, the acts of a majority 

^Head t. Providence Ins. Co., 2 Cranch, 127. 

*Pearce V. Madison R. Co., 20 How. 441; Clearwater v. Meredith, 1 
Wall. 26; State ex ra. y. Bailey, 16 Ind. 46; Taylor v. Earle, 8 Hun, 1. 
•Bast Line, etc. R. Co. v. State, 76 Tex. 434, 12 S. W. Rep. 690. 
4 Const. U. S., art. 1, § 8, subd. 3. 
'Boardman v. Lake Shore, etc. R. Co., 84 N. Y. 167, 186. 
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of the stockholders aie binding on the whole. But 
a consolidation with another company is a funda- 
mental change in the original purpose of the corpo- 
ration, a departure from the stockholder's contract 
as expressed in the charter, which cannot be 
accomplished without his consent.* 

$ 450. Consent Presumed from Terms of Charter. 

— Where, however, as is sometimes the case, legis- 
lative authority to consolidate is contained in the 
charter, the stockholder will be presumed to have 
contemplated such a contingency in his contract of 
subscription and to have intended to be governed 
in that, as in other matters of corporate policy, by 
the majority of his associates. A further assent on 
his part is not essential.* 

§ 451. Same— -Amendment of Charter.^The Con- 
necticut court has even held that, when in the char- 
ter, the State has expressly reserved the power of 
amendment, a ratifying act confirming an unau- 
thorized consolidation must be regard as an amend- 
ment, and would make the stockholders' assent 



iMowery v. Indiana, etc. R. Co., 4 BisB. 83; Tuttle y. Miob. Air Line 
R. Co., 35 Mich. 247; Clearwater v. Meredith, 1 Wall. 26; Black v. 
Delaware, etc. Canal Co., 24 N. J. £q. 455; Mills y. Central R. Co., 41 
N. J. Eq. 1 ; Taylor y. Earle, 8 Hon, 1. ^ See also Steyens y. Rutland^ 
etc. R. Co., 29 Vt. 645; Sparrow y. Eyansyille, etc. R. Co., 7 Ind. 369; 
McCray y. Junction R. Co., 9 Ind. 358; Kean y. Johnson, 9 N. J. Eq. 
401. Contra: Lauman y. Lebanon Valley R. Co., 30 Pa. St. 42, where 
it was held that the stockholder's right to object to the consolidation as 
being a departure from hijs contract, woald entitle him to refuse to ac- 
cept stock in the consolidated company for his interest, and to insist 
upon being paid the yalue thereof, but that it would not affect the 
yalidity of the new organization ; that the power of a majority of the 
stockholders to dissolye the corporation and abandon the purpose of 
their creation, includes the power to merge its existence into that of 
another company. 

* Bishop y. Brainerd, 28 Conn. 289. See also Nugent y. Superyisors, 
19 Wall. 241 ; Bish y. Johnson, 21 Ind. 299. 
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unnecessary/ Such an extension of the reserved 
power of amendment, however, violates the inhibi- 
tion of the Federal Constitution against impairing 
the obligation of contracts, and is to be supported 
neither upon principle nor authority. The power 
of amendment is reserved to the State for the bene- 
fit of the public, to be exercised by the State only, 
and cannot be made the means of changing the 
rights of the corporators between themselves.* 

^ 452. Method of Gonsolidatingr Foreifirn Com- 
panies. — Although the laws of a sovereignty can 
have no extraterritorial effect, and a corporation is 
entitled to no recognition beyond the limits of the 
State by which it was created, yet companies cre- 
ated by distinct sovereignties may, in several ways, 
be consolidated into a single corporation, having a 
corporate domicile in two or more States, and en- 
titled to the privileges and incurring the liabilities 
of a domestic company in each. Thus a State may 
authorize the consolidation of a domestic company 
with a foreign one;* it may ratify such a consolida- 
tion, when made without authority;* or, acting con- 
currently with the legislature of another State, it 
may vest the same individuals with the corporate 
capacity;* or, as more fi^equently happens, it may, 

1 Bishop V. Brainerd, 28 Conn. 289. 

'2abri6kie y. Hackensack, etc. R. Co., 18 N. J. Eq. 178; Black y. 
Delaware, etc. Canal Co., 24 N. J. Eq. 466, 468; Mills y. Central B. Co., 
41 N. J. Eq. 1. See also Dartmouth College y. Woodward, 4 Wheat. 618 ; 
Liyingston y. Lynch, 4 Johns. Ch. 673; Eean y. Johnson, 9 N. J. Sq. 
401. 

< Bishop y. Brainerd, 28 Conn. 289; Graham y. Boston, etc. R. Co., 
118 U. S. 161 ; Wilmer y. Atlanta, etc. Ry. Co., 2 Woods, 409. 

^ Quincy Bridge Co. y. Adams County, 88 111. 616 ; Bishop y. Brain- 
erd, 28 Conn. 289; Mead y. Housatonic, etc. R. Co., 46 Conn. 199; 
Mitchell y. Deeds, 49 Dl. 416. 

B Bishop y. Brainerd, 28 Conn. 289; Commonwealth y. Pittsburg, etc. 
R. Co., 68 Pa. St. 26. 
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by adoption, domesticate a corporation created in a 
foreign jurisdiction/ 

§453. Adoption of Foreisrn Company. — The 

adoption of a foreign company is not, strictly 
speaking, a consolidation, alttough the effect is the 
same to the extent of producing a corporate organ- 
ization deriving its existence from, and exercising 
corporate privileges under, the charters of two dis- 
tinct sovereigns. For that reason it is not inappro- 
priate to discuss the subject in this connection. 
The most striking distinction between adoption and 
consolidation of corporations is, that while for the 
latter legislative authority and consent of the stock- 
holders are required, they are not essential to a 
valid adoption of a foreign company. For instance, 
where a company, acting within its general corporate 
powers, extends its operations into a jurisdiction 
where it is provided by statute that a foreign com- 
pany so doing shall thereby become domesticated, 
there would seem to be no room to doubt that it 
thereby becomes a domestic company in that juris- 
diction, with all the privileges, liabilities and re- 
sponsibilities incident to that condition, without 
any specific authority to do so.* 

§ 454. Acceptance of Foreifirn Charter not a 

Ground of Forfeiture. — In the absence of any pro- 
hibition in the charter, or statutes, it is in no 
sense a treason to the State of the corporate 
domicile for the corporation to accept a fran- 
chise of incorporation from another State; the 

1 McGregor v. Erie Ry. Co., 35 N. J. L. 115; Clark v. Barnard, 108 
U. S. 436; James v. St. Louis, etc. Ry. Co., 46 Fed. Rep. 47; Uphoff v. 
Chicago, etc. R. Co., 5 Fed. Rep. 545; Memphis, etc. R. Co. v. Alabama, 
107 U. S. 581 ; Copeland v. Memphis, etc. R. Co., 3 Woods, 661 ; Rail- 
road Co. V. Vance, 96 U. S. 460. 

* Stout V. Sioux City, etc. R. Co., 8 McCrary, 1. 
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rights of the sovereign, against its own corporation, 
Are in nowise affected by such proceeding, and will 
be enforced by the courts, irrespective of any priv- 
ileges or immunities, which the company may claim 
under its new charter/ 

^ 455. Adoption a Question of liefirislatiire Intent. 

— Whether or not the effect of certain legislation be 
to adopt a foreign corporation, or merely to license 
it to do business in the State, is a question of legis- 
lative intent, to be deduced from a proper construc- 
tion of the statutes.* For instance, where, by a 
statute of Kentucky,* a railroad company was au- 
thorized to extend its road into and through that 
-State, and the company was '^declared a body- 
politic and corporate,'' and, by a subsequent act,* 
the former act and a subsequent consolidation of 
the company with another corporation were ratified, 
and the new consolidated company chartered in 
Kentucky, it was held, that while the first act was 
to be regarded as a mere license, the second act re- 
moved any possible doubt and made the company 
a Kentucky corporation.' 

§ 456. Further Illustrations. — ^And in Alabama a 
statute, authorizing a foreign railroad company to ex- 
tend its road through that State, which, though not 
clearly expressing a purpose to bestow a corporate 
franchise, repeatedly used the words *'the company 
hereby incorporated/' was held to be an adop- 

1 Commonwealth v. Pittsburg, etc. R. Co., 58 Pa. St. 26, 42. 

^Uphoff V. Chicago, etc. R. Co., 5 Fed. Rep. 545; Memphis, etc. R. 
Co. V. Alabama, 107 U. S. 581 ; Copeland v. Memphis, etc. R. Co., 3 
Woods, 651; James y. St. Louis, etc. R. Co., 46 Fed. Rep. 47; Graham 
V. Boston, etc. R. Co., 118 U. S. 161. 

« Act Ky. March 18, 1872, ch. 585. 

4 Act Ky. March 11, 1878, ch. 395. 

*Uphoff V. Chicago, etc. R. Co., 5 Fed. Rep. 545. 
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tion of it.* So, a statute passed for the purpose 
of recognizing and confirming the rights and title 
acquired by a foreign railroad company under a 
sale, authorized by a previous act, of the property, 
rights and franchises of a domestic company, and 
which was expressed to be for ' 'completing the or- 
ganization'' of the foreign company, waslield to vest 
the latter with the character of a domestic company, 
:and render it> subject to regulation as such.* And 
so, too, of a general statute providing that foreign 
corporations created for the purpose of manufactur- 
ing metal, timber, cotton or wool, or mining ore or 
coal, desiring to carry on business in the State, 
must first file a copy of its charter, etc. , and further 
that they ''shall be deemed and taken to be cor- 
porations of this State," etc.* 

^ 457. Grant of Priirilegre not an Adoption. — But 

a mere grant of privileges which discloses no inten- 
tion to vest the company with a corporate franchise 
cannot be regarded as an adoption.* Thus author- 
ity to a railroad company to extend its road into 
the State has been held insufficient,* although 
granted in broad terms by the re-enactment, in 

1 Memphis, etc. R. Co. v. Alabama, 107 U. S. 581, s. c, 3 Woods, 651. 
See also Railroad Co. v. Vance, 96 U. S. 450. Compare Stout v. Sioux 
City, etc. R. Co., 3 McCrary, 1. 

•McGregor v. Erie R. Co., 35 N. J. L. 116; Clark v. Barnard, 108 U. 
S. 436; James y. St. Louis, etc. Ry. Co., 46 Fed. Rep. 47. 

"Young V. South Tredegar Iron Co., 85 Tenn. (1 Pickle) 189, 4 Am. 
St. Rep. 752. 

* Grangers' Life, etc. Ins. Co. v. Kamper, 73 Ala. 325. 

•Pennsylvania, etc. R. Co. v. St. Louis, etc. R. Co., 118 U. S. 290; 
Railroad Co. v. Harris, 12 Wall. 65; Dennistoun v. New York, etc. R. 
Co., 1 Hilt. 62; Williams v. Missouri, etc. R. Co., 3 Dill. 267; Martin v. 
Mobile, etc. R. Co., 7 Bush, 116; Goodlett v. Louisville R. Co., 122 U. 
1^. 391. Compare Missouri, etc. Ry. Co. v. Texas, etc. Ry. Co., 10 Fed. 
Rep. 497, 4 Woods, 360; Gosham v. Ohio County, 1 W. Va. 308. 
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words, of the foreign charter;^ nor will a grant of 
power to a railroad company to purchase and hold 
lands and lease a railroad, within the State, make 
it a domestic corporation.' In Minnesota, a statute 
authorizing a foreign corporation to operate rail- 
roads in that State, and providing that it shall be 
deemed a domestic corporation in all proceedings 
upon causes of action arising in that State, was held 
to be void as *'an attempt to oust the jurisdiction 
of the Federal Courts.'" 

§ 458. Same — ^Further Illustrations. — So, it has 

been held that a statute bestowing upon a foreign 
charitable society, the power of taking by gift, etc., 
and of holding and conveying real or personal 
property for the purposes of its incorporation, is not 
an adoption of it.* And where a railroad corpora- 
tion, of one State, had assumed the right to take, 
and a similar corporation, of another State, had as- 
sumed the right to grant, a lease of the railroad 
and franchises of the latter company within the lat- 
ter State, and the lessee company, with the implied 
assent of both States, had taken possession and was 
in the actual use of the road and franchises, it was 
held that such lessee company did not thereby be- 
come a corporation of the latter State, and lose its 
right of removing into the Federal courts a cause 

1 Railroad Co. v. Harris, 12 Wall. 66. 

'State V. Delaware, etc. R. Co., 30 N. J. L. 473. See also Phillips- 
burg Bank v. Lackawanna R. Co., 27 N. J. L. 206. Compare Morgan v. 
East Tennessee, etc. R. Co., 4 Wood, 523; Wilkinson v. Delaware, etc. 
R. Co., 22 Fed. Rep. 368; Philadelphia, etc. R. Co. v. Kent County R. 
Co., 5 Houst. (Del.) 127. 

> Chicago, etc. R. Co. v. Becker, 32 Fed. Rep. 849, following Mahoney 
V. Railway Co., 21 Fed. Rep. 817. See ante, §§ 325-333. 

< In re Prime's Estate, 18 N. Y. Supp. 603. 
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instituted againet it, in the courts of the latter 
State, bv a citizen thereof/ 

^ 459. status of a Consolidated Company as Do- 
mestic Corporation. — But, however the authority to 
consolidate may be given, or whatever the particular 
mode of effecting the consolidation, the result is the 
same. The resulting corporation is, in each of the 
States from which it derives its powers, a domestic 
company alone.' The corporate powers derived 
from each sovereignty must be complete and perfect 
in themselves. For, although any State has plen- 
ary power to create a corporation, no two States can 
unite in the creation of a single company. Each 
State may bestow corporate capacity upon the same 
individuals, who will then become a domestic com- 
pany of each, but no State can create part of the 
elements of a corporation atid rely upon another 

1 Railroad Co. v. Koontz, 104 U. S. 5. 

*Muller V. Dows, 04 U. S. 444; Quincy Bridge Co. v. Adams County^ 
88 ni. 615; Oolglazier v. LouiBYille, etc. R. Co., 22 Fed. Rep. 568. Fitz- 
gerald v. Mo. Pac. Ry. Co., 45 Fed. Rep. 812; Allegheny County v. 
Cleveland, etc. R. Co., 51 Pa. St. 228, 88 Am. Dec. 579; Commonwealth 
v. Pittsburg, etc. R. Co., 58 Pa. St. 26; State ex rel, v. Chicago, etc. R. 
Co., 25 Neb. 166, 41 N. W. Rep. 125; State ex rel.y. Mo. Pac. Ry. 
Co., 25 Neb. 164; State ex rel. v. Chicago, etc. R. Co., 25 Neb. 166; 
Newport, etc. B. Co. v. WooUey, 78 Ky. 623; Ohio, etc. R. Co. v. 
Wheeler, 1 Black, 286; Racine, etc. R. Co. v. Farmers' Loan & T. Co., 
49 111. 331, 95 Am. Dec. 595; State v. Metz, 32 N. J. L. 199; State v. 
Northern Central R. Co., 18 Md. 163; Covington, etc. B. Co. v. Mayer, 31 
Ohio St. 317; Ohio, etc. R. Co. v. Weber, 96 Dl. 443; In re St. Paul &N. 
P. Ry. Co., 36 Minn. 85; Stone v. Farmers' Loan & T. Co., 116 U. S. 
307; Sage v. Lake Shore, etc. R. Co., 70 N. Y. 220; People v. Lake 
Shore, etc. R. Co., 11 Hun, 1 ; Sprague v. Hartford, etc. R. Co., 5 R. I. 
233; Central Trust Co. v. St. Louis, etc. R. Co., 41 Fed. Rep. 561, 7 Ry. 
& Corp. L. J. 456; Uphoff v. Chicago, etc. R. Co., 5 Fed. Rep. 545; 
Clark V. Barnard, 108 U. S. 436; Eaton, etc. R. Co. v. Hunt,20 Ind. 457. 
But see Famnm v. Blackstone Canal Co., 1 Sumn. 46. Sometimes the 
statute authorizing the consolidation provides in terms that the con- 
solidated company shall be equally subject to the laws of the State as 
the original company. Peik v. Chicago, etc. Ry. Co., 94 U. S. 164. 

(21) 
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State to complete it, and by this unauthorized mar- 
riage of legislative powers produce a being which 
has not received its full life from either/ Nor, to 
put it in another form, can two States fuse them- 
selves into a single sovereignty and, as such, create 
a body-politic which shall be a corporation of the 
two States, without being a corporation of each 
State, or of either State.* 

§ 460. Same. — Consequently, it has been held 
that an interstate consolidated corporation, if we 
may use the expression, is a domestic company in 
each State under which it enjoys a franchise for 
the purposes of jurisdiction,' of taxation,* of local 
regulation,* of service of process,* of the seizure 



1 Newport, etc. B. Co. v. WooUey, 78 Ky. 523. 

« Qulncy Bridge Co. v. Adama Co., 88 Dl. 616. 

•MuUer v. Dowb, d4 U. S. 444; Colglazier v. Louisville, etc. R. Co., 22 
Fed. Rep. 568; Allegheny County v. Cleveland, etc. R. Co., 51 Pa. St. 
228, 88 Am. Dec. 579; Ohio, etc. R. Co. v. Wheeler, 1 Black, 286; Cen- 
tral Trust Co. V. St. Louis, etc. R. Co., 41 Fed. Rep. 551, 7 Ry. & Corp. 
L. J. 456; Fitzgerald v. Mo. Pac. Ry. Co., 45 Fed. Rep. 812; Chicago, 
etc. R. Co. V. Lake Shore, etc. R. Co., 5 Fed. Rep. 19; Memphis, etc. R. 
Co. V. Alabama, 107 U. S. 581 ; Copeland v. Memphis, etc. R. Co., 3 
Woods, 651; Richardson, etc. v. Railroad Co., 44 Vt. 613. 

* Quincy Bridge Co. v. Adams County, 88 HI. 615, where it was held 
that the fact that the capital stock of an Illinois and Missouri corpora- 
tion might be assessed for taxation in Missouri, was no reason why un 
assessment of it for taxation in Illinois was invalid. Ohio, etc. R. Co. 
V. Weber, 96 111. 444. But see State v. Metz, 32 N. J. L. 199; Pennsyl- 
vania V. Trenton B. Co., 9 Am. L. Reg. 298; Covington, etc. B. Co. 
V. Mayer, 31 Ohio St. 317; State Treasurer v. Auditor General, 46 Mich. 
224. 

« McGregor v. Erie Ry. Co., 35 N. J. L. 115; Stone v. Farmers' Loan& 
T. Co., 116 U. S. 397; Peik v. Chicago, etc. Ry. Co., 94 U. S. 164; Sage 
v. Lake Shore, etc. R. Co., 70 N. Y. 220; Minot v. Philadelphia, etc. R. 
Co., 18 Wall. 206; Providence Coal Co. v. Providence, etc. R. Co., 16 
R. I. 303, 4 Atl. Rep. 394. 

^In re St. Paul & N. P. Ry. Co., 36 Minn. 86; Sprague v. Hartford, 
etc. R. Co., 6 R. 1. 233; Baltimore, etc. R. Co. v. Pittsburg, etc. R. Co., 
17 W. Va. 813. 
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of its shares on execution or attachment/ of the ex- 
ercise of the right of eminent domain,' and even of 
a decree of dissolution.' In the last cited case it 
was held that such a decree of dissolution will ex- 
tend only to the local charter, and leave the grants 
of corporate privileges from other States unaffected. 
And where, as in New York, a foreign corporation 
cannot plead the bar of limitation,* the statute will, 
nevertheless, begin to run in its favor from the time 
it becomes domesticated by consolidation with a for- 
eign corporation.* 

§ 461. Charter Contemplating: Foreign Consoli- 
dation. — Where the charter was granted in contem- 
plation of the organization of a like company under 
a similar charter of an adjoining State, as where a 
railroad company is authorized to build its line to 
some point on the State line in the direction of a 
certain city in the adjoining State, and this invita- 
tion to co-operate is accepted by similar legislation 
of the adjoining State, it has been held that a 
special rule of interpretation is to be applied to such 
legislation; ''that the joint act of incorporation is 
not only a contract with the company, but a com- 
pact between the States that are parties to it; * * 
like a treaty, it is the law of the contracting States 
without being subject to interpretation by the local 
usages of either. The same construction of it must 
be made in both."' It must be admitted, however, 

1 Young V. South Tredegar I. Co., 86 Tenn. (1 Pickle) 189, 4 Am. St. 
Bep. 762. 

estate V. Chicago, etc. R. Co., 25 Neb. 166, 41 N. W. Rep. 126; To- 
ledo, etc. R. Co. y. Dailap, 47 Mich. 457. 

«Hart V. Boston, etc. R. Co., 40 Conn. 624. See post^ § 476. 

^ Ante, §2^, 

'Bofirdman v. Lake Shore, etc. B. Co., 84 N". Y. 157. 

^Brockett v. Ohio, etc. R. Co., 14 Pa. St. 244; Cleveland, etc. R. Co. 
V. Speer, 56 Pa. St. 325. 
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that it is difficult to see how such unanimity of view 
is to be secured, when there happens to be a diflfer- 
ence of opinion between the respective courts. And 
where a Kentucky charter was affirmed by the leg- 
islature pf Ohio, it was held that the action of 
the legislature of the two States created no com- 
pact or agreement by which like legislation must be 
obtained from each State before any amendment 
could be made to the original charter, or additional 
power given to the corporation.* 

^ 462. Power of State to Besrnlate and Control 
Consolidated Company. — The power of control of 

the State over such interstate consolidated com- 
pany would, on principle, seem to be limited 
to local matters and apply to the company only 
in its capacity of a domestic corporation. A 
very difficult question suggests itself as to the 
power of the State to impose regulations affecting 
the company throughout its entire organization, 
and perhaps in contravention of privileges granted 
it in other jurisdictions. This question has never 
been squarely presented for decision. In Quincy 
Bridge Co. v. Adams County,' a proceeding to en- 
force a tax assessed in Illinois upon the capital stock 
of an Illinois and Missouri corporation, it was urged 
that the stock might also be assessed and taxed by 
the authorities of Missouri, but the court failed to 
see in that a sufficient reason why the control of the 
State of Illinois over an Illinois corporation should 
be surrendered or relaxed.' In Massachusetts, a 
statute* provides, that if a consolidated railroad 

1 Covington v. Covington, etc. Bridge Co., 10 Bush, 69. 

2 88 111. 615. 

8 Recognized and approved in Ohio, etc. R. Co. v. Weber, 96 ni. 443. 
*&t. Mass. I87I9 ch. 389. See Attorney General v. Boston, etcR. Co., 
109 Mass. 99. 
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company should increase its stock or extend its line 
of road without legislative authority of that State, 
its charter and franchise should '*be subject to be- 
come forfeited and become null and void/' Since 
it rests in legislative discretion to bestow or with- 
hold its corporate franchise as it sees fit, and it is 
competent for the State to impose conditions upon its 
grants, no good reason is perceived why such regu- 
lation of consolidated corporations cannot be en- 
forced, even in respect to transactions in a foreign 
jurisdiction, where a different policy and a diff*erent 
rule prevail. 

§ 463. status of Consolidated Company as a 

Whole. — The question has sometimes arisen as to 
whether the effect of consolidation is to create a 
single company having a domicile and the status of 
a domestic corporation in each of two or more 
States, or whether it simply creates a community of 
stock and interest between the component com- 
panies, but does not convert them into a single 
legal entity, in the same way and to the same de- 
gree, as the consolidation of domestic companies. 
Several cases seem to hold that the separate exist- 
ence of the consolidated companies continues to 
survive.^ It is rather a question of metaphysics, 
than of law, and the solution is of little practical 
importance, since, within the jurisdiction of each 
State from which it derives its powers, the consoli- 
dated corporation will be regarded as a domestic 
company, and its duplicate existence elsewhere will 

iRacine, etc. R. Co. v. Farmers' Loan & T. Co., 49 HI. 331, 95 Am. 
Dec. 595; Famum v. Blackstone Canal Co., 1 Sumn. 46; Piatt v. New 
York, etc. R. Co., 26 Conn. 544; Bishop v. Bralnerd, 28 Conn. 289; 
Paine v. Lake £rie, etc. R. Co., 31 Ind. 347. Compare Drummond To- 
bacco Co. v. Randle, 114 Ul. 412. 
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be ignored. But there is no room to doubt that a 
consolidated company is so far a legal whole that it 
may perform valid corporate acts, bind itself by 
contract or incur liability for its torts equally in all 
the States from which it derives its powers.^ A 
stockholders' meeting can be legally held in either 
of them.' And a judgment rendered in one will 
bind the company everywhere.' A mortgage, 
though executed in but one State, will fix a lien 
upon its property extending through several States. 
Upon foreclosure the court having jurisdiction of 
the mortgagor and trustees may, acting upon a 
well-recognized principle of equity, decree the con- 
veyance of that portion of the property in other 
Stiates, and if necessary enforce the decree by proc- 
ess against the defendants.* 

^ 464. Same — Infringement of Corporate Name.— 

We have seen elsewhere that the doctrine of comity 
which permits the foreign company to do business 
in the jurisdiction, does not go to the extent of pro- 
tecting its corporate name, against infringement by 
a domestic company, seeking incorporation under 
the same name.* In Urummond Tobacco Co. v. 



1 Union Trust Co. v. Rochester, etc. B. Co., 29 Fed. Rep. 609; Chi- 
cago, etc. R. Co. v. Moffltt, 75 111. 524; Graham v. Boston, etc. R. Co.., 
118 U. S. 161, X4 Fed Rep. 753; Covington, etc. 3- Co. v. Mayer, 31 
Ohio St. 317 ; Muller V. Dows, 94 U. S. 444; State v. Northern Central 
Ry. Co., 18 Md. 193; Wilmer v. Atlanta, etc. Ry. Co., 2 Woods, 409. 

* Graham v. Boston, etc. R. Co.. 118 U. S. 161, affirming s. C, 14 Fed. 
Rep. 763; Covington, etc. B. Co. v. Mayer, 31 Ohio St. 317. 

8 Union Trust Company v. Rochester, etc. R. Co., 29 Fed. Rep. 609. 
But not an interlocutory order. Taylor v. Atlantic, etc. R. Co., 56 
How. Pr. 275. 

* Muller V. Dows, 94 U. S. 444. See also State v. Northern Cent. Ry. 
Co., 18 Md. 193; Wilmer v. Atlanta, etc. Ry. Co., 2 Woods, 409; Racine, 
etc. R. Co. v. Farmers' Loan & T. Co., 49 111. 331, 95 Am. Dec. 596. 

*Ante, §24. 
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Randle/ the Supreme Court of Illinois held that if 
the persons composing a domestic corporation in 
that State should also become incorporated under 
the laws of a foreign State, the two organizations 
would be distinct corporate bodies, and that an in- 
junction would not be granted, at the instance of 
the domestic company, to restrain the formation of 
another Illinois company, by other parties, on the 
ground that it would have the eflfect to injure the 
business of the foreign company, buying and selling 
in the State of Illinois; that the domestic company, 
having practically abandoned its business in the 
State, cannot keep up its organization, only in 
name, for the purpose of preventing others from 
transacting the same business; that it cannot main- 
tain a bill in equity to restrain the formation of an- 
other company of similar name, to engage in the 
same business, when none of its trade-marks are 
sought to be infringed. 

§ 465. Same —- Specific Performaiice of Foreisrn 

Contract.— ^But it has been held that whilst, for 
some purposes, a corporation chartered in two 
States may be regarded as one entire entity, yet a 
court of chancery in one of the States has no power 
to compel such a company, by sequestration and at- 
tachment of its property, to go into another State 
and specifically execute a contract to maintain cer- 
tain ditches, cattle gaps, etc., on plaintiffs land.' 

^ 466. Powers, Privllegres and Exemptions of the 

Component Companies. — The powers, privileges and 
exemptions of the component companies^ will, in 
the absence of legislative restrictions, pass to the 

* 114 ni. 412. 

'Port Royal R. Co. v. Hammond, 58 Ga. 523. 
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consolidated company to be enjoj^ed exactly as pre- 
viously held, neither enlarged nor diminished by 
the consolidation.' Thus, where property of one of 
several railroads was exempt from taxation under 
its charter, that exemption was held not to be af- 
fected by the subsequent consolidation of the com- 
panies, but could be claimed by the consolidated 
company to the extent to which it had applied to 
the property of the original company, and no 
further.' And the power, vested in one of the com- 
ponent companies, to borrow money and issue and 
dispose of bonds and mortgage their' property and 
franchises, may be validly exercised by the consol- 
idated company.' Of course the consolidation can- 
not have the effect to extend the operation of the 
laws of one State into the jurisdiction of another, 
notwithstanding the statutes authorizing it purport 
to vest in the new company, the rights and priv- 
ileges which the original companies had previously 
possessed under their separate charters.* 

^ 467. Liabilities of Component Companies. — The 

consolidated company succeeds to the liabilities, as 
well as the privileges and exemptions, of its compo- 
nent elements. Thus, where a railroad corporation 
had, in violation of its charter, so constructed a 

i Philadelphia, etc. R. Co. v. Maryland, 10 How. 376; Minot v. Phila- 
delphia, etc. R. Co., 18 Wall. 206; Pittsburg, etc. R. Co. v. Reich, 101 
Dl. 157; State v. Comrs. on Railroad Taxation, 37 N. J. L. ^240; Mead 
V. New York, etc. R. Co. 45 Conn. 199; Commonwealth v. Pittsburg, 
etc. R. Co., 58 Pa. St. 26; Tarpey v. Deseret Salt Co., 6 Utah, 494, 17 
Pac. Rep. 631. 

> Philadelphia, etc. R. Co. v. Maryland, 10 How. 376; Chesapeake, 
etc. R. Co. V. Virginia, 94 U. S. 718; Tomlinson v. Branch, 15 Wall. 
460; Branch V. Charleston, 92 U. 8. 677. Compare Railroad Co. v. 
Maine, 96 U. S. 499; Railroad Co. v. Vance, 96 U. S. 450. 

» Cooper V. Corbin, 105 III. 224, 233. 

<Minot V. Philadelphia, etc. R. Co., 18 Wall. 206. 
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bridge over a non-navigable stream as to obstruct 
the flow of water, it was held that the consolidated 
company into which it was merged was liable 
directly, and could not claim the position of a 
grantee whose grantor had created a nuisance, and 
that, therefore, it was not entitled to notice and re- 
quest to abate, before an action could be main- 
tained.^ 

§ 468. Same — Unauthoriased Consolidation. — 

Where a domestic railroad company, unauthorized 
to consolidate, permits a foreign company to operate 
a part of its road within the State, under an oral 
contract, there is, of course, no legal consolidation, 
but it will be assumed, when the question arises, 
that whatever was done, in the way of operating 
the road, was done by the domestic company and 
it will be held liable for injuries sustained.' 

1 Chicago, etc. R. Co. v. Moffltt, 75 111. 624. 
Ricketts V. Chesapeake, etc. R. Co.,33 W. Va. 433, 10 S. E. Rep. 801. 
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$ 474. Corporation can be Dissolyed Only in Cor- 
porate Domicile. — The power of the State over the 
foreign corporation extends no farther than to pre- 
scribe regulations under which it may exist and do 
business within the jurisdiction, or to exclude it 
altogether from the State. It has no visitorial pow- 
ers over the company, and no concern with its in- 
ternal organization, or the relations of the members 
to each other and to the company. These are 
fixed, regulated and controlled by the law of the 
corporate domicile. It follows that the dissolution 
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of a corporation, whether by the expiration of its 
franchise, the forfeiture of its privileges, or as the 
result of its insolvency, is governed and controlled 
by its charter and the law of the corporate domi- 
cile/ And although the company may have com- 
mitted an act which is legal ground for the vacation 
of its charter, still, until the proper public officer of 
the State creating the company acts, and a decree 
of a proper tribunal is had, the corporation remains 
for all the purposes of its creation, and with all the 
legal capacity it ever possessed." But where a 
revolutionary government in a foreign country 
which had not yet been recognized by the United 
States, made a decree dissolving a corporation 
created by its predecessor, for default in certain con- 
ditions prescribed by the charter, the Massachu- 
setts court ruled that the dissolution of the company 
must be held to have taken place at the date of the 
decree/ This principle is in nowise affected by the 
fact that the trustees of the foreign company are 
resident within the jurisdiction.* 

§ 475. Same — Validity of Decree. — Of course, a 

decree of dissolution is of no validity, and does not 
affect the corporate existence unless entered by a 
court of competent jurisdiction. We have noted 
but one case, however, in which such a decree, en- 
tered by a foreign court of general jurisdiction, has 

1 Society, etc. v. New Haven, 8 Wheat. 464; Wilkias v. Thome, 60 
Md. 253, 25d; Importing, etc. Co. v. Locke, 50 Ala. 332; Merrick v. 
Van Santvoord, 34 J^. Y. 208; Murray v. Vanderbilt, 39 Barb. 140. 
Compare Howell v. Chicago, etc. R. Co., 51 Barb. 378. 

^ Barclay v. Talman, 4 Edw. Ch. 123. See also Remington v. Samana 
Bay Co., 140 Mass. 494, 5 ]^. E. Rep. 292. 

'Remington v. Samana Bay Co., 140 Mass. 494, 5 N. E. Rep. 292. 
Compare Lea v. American Atlantic, etc. Co., 3 Abb. Pr. (N. S.) 1 ; 
Murray v. Vanderbilt, 39 Barb. 140. 

* Redmond v. Endfleld Mnlg. Co., 13 Abb. Pr. (N. S.) 332. 
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been challenged upon the ground of a want of 
power in the court. In Folger v. Columbian Ins. 
Co./ the Massachusetts court (Gray, J., delivering 
the opinion) took the view that no presumption 
would be indulged in favor of the power of a court 
to dissolve a corporation, from the fact that it is a 
court of general jurisdiction in law and equity over 
persons and corporations, and held a decree of the 
New York Supreme Court dissolving a New York 
corporation to be void and of no effect, there being 
no statute specifically vesting the court with such a 
jurisdiction. A subsequent decision of the New 
York Court of Appeals sustains this view, limiting 
the power of the Supreme Court to the appoint- 
ment of a receiver.' 

^ 476. Same — Interstate Consolidated Company* 

— Where a company is in existence under charters 
from each of several States, the power of each sov- 
ereign, over the franchise granted by it, its right to 
revoke or forfeit it, is not affected by that circum- 
stance. Of course, under such circumstances, the 
decree of dissolution of each State will onlj'^ extend 
to its own charter, leaving the grants of other States 
unaffected.* It has been held, too, that the fore- 
closure of a mortgage is a local proceeding, and even 
where there was no question of dissolution of the com- 
pany, which was an interstate consolidated railroad 
company possessing a road and other assets within 
the limits of several States, the fact of the appoint- 
ment of receivers at the instance of the mortgagors, 
by a Federal court in one of the States to take 
charge of the whole property, will not oust the 

1 99 Mass. 267. 

« Osgood V. Maguire, 61 N. Y. 524. 

» Hurt V. Bostoa, etc. R. Co., 40 Conn. 524, 539. 
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jurisdiction of the Federal court in another of such 
States to remove the receivers so appointed and to 
foreclose the mortgage at the instance of the mort- 
gagees as to the property within that jurisdiction, 
and to appoint other receivers within that jurisdic- 
tion of such property there.' 

§ 477. Effect of Dissolution — On Corporate Pow- 
ers. — The dissolution of a corporation must be dis- 
tinguished from its insolvency. The latter is in 
nowise incompatible with its continued existence as 
a legal entity, for the possession of property is not 
essential to corporate life. But, however, the dis- 
solution takes place, whether by expiration of the 
period limited in its charter, or by the abandon- 
ment or forfeiture of the corporate privilege, or by 
the repeal of the charter by the sovereign which 
granted it, the effect is the same. The corporate 
franchise, unless temporarily kept alive for special 
purposes by express enactment, is absolutely ex- 
tinguished. The corporation is dead, and all cor- 
porate power is gone. Of course, then, the effect of 
a dissolution must extend to the operations of the 
company in foreign jurisdictions as well as at home. 
For instance, a suit brought in another State in the 
name of a company, after a decree of dissolution in 
a court of competent jurisdiction of the corporate 
domicile, and an order appointing a receiver, will 
be dismissed.* 

§ 478. Same— On Pending: Actions. — By dissolu- 
tion the company is rendered incapable of main- 
taining or defending an action, and such an order 

* Atkins V. Wabash, etc. R. Co., 29 Fed. Rep. 161. Compare Wilmor 
V. Atlantic, et«. If,. Co., 2 Woods, 409. 

•Merchants' Loan & Transp. Co. v. Clair, 107 N. Y. 663, 14N. E. 
Rep. 414« 
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terminates pending suits in which it is plaintiff* or 
defendant.* In some States statutes have been 
enacted, in the interests of justice, providing a 
method by which such actions may be continued 
by order of court.' On principle, such provisions 
would hardly seem to be applicable to actions pend- 
ing against foreign corporations. At any rate it has 
been held that a judgment rendered against a for- 
eign corporation, after its dissolution by expiration 
of the period for which it was chartered, in the ab- 
sence of such an order extending it is void.* Nor 
can such a statute have the extraterritorial effect of 
reviving a suit against the company in a foreign 
jurisdiction.* But a decree of dissolution and ap- 
pointing receivers will not terminate a suit against 
the company in a foreign jurisdiction, unless it is 
shown that its effect is to render the company 
utterly extinct, in the jurisdiction where entered. 
If it appear that by the law and usage of the court 
there, the corporation, although permanently dis- 
solved, still has a qualified existence, capable of 
being a party to a judgment there, the suit in the 
foreign jurisdiction will be permitted to proceed to 
judgment.* 

^479. Same — On Corporate Assets. — It is not 

1 Bank of Gallipolis v. Trimble, 6 B. Mon. 599; Merchants^ Loan & 
Transp. Co. v. Clair, 107 N. Y. 663, 14 N. E. Rep. 414. 

2 McCulloch V. Norwood, 58 N. Y. 562; Taylor v. Columbian Ins. Co.^ 
14 Allen, 353. 

» Laws N. Y. 1832, ch. 296, p. 509; Acts, Ohio, March 7, 1842, p. 72, 
§ 14, and March 10, 1843, p. 62. 

< Sturges V. Vanderbilt, 73 N. Y. 384. 

^ Bank of Gallipolis v. Trimble, 6 B. Mon. 599. 

« Hunt V. Columbian Ins. Co., 55 Me. 290; Willitts v. Waite, 25 N. Y. 
577; Life Ass'n. v. Fassett, 102 III. 315; Michigan State Bank v. Gard- 
ner, 15 Gray, 362. Compare Hamilton v. Accessory Transit Co., 26 
Barb. 46. 
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necessary for the purposes of this work to discuss 
the common law rule that, upon the dissolution or 
civil death of a corporation, all its real estate re- 
verted to the original owners or their heirs, all its 
personal estate vested in the crown, while debts 
due from it were canceled,^ farther than to note the 
fact that a doctrine so repugnant to every principle 
of right and justice, could not be permitted to stand 
in a court of equity, and hence we have the modern 
equitable doctrine that such assets, in whatsoever 
jurisdiction, and in whosoever hands they may be at 
the time of the dissolution become impressed with 
the character of a trust fund, and that courts of equity 
everywhere take jurisdiction of proceedings for an 
equitable distribution of them.' The court of the 
corporate domicile having jurisdiction of the person 
of the trustee, receiver, etc., can compel obedience 
to its orders respecting the conveyance and manage- 
ment of such assets, though beyond its jurisdiction.' 

§ 480. Same— On Corporate Beal !Bstate. — Al- 
though the ownership of real estate is governed by 
lex rei sitss, an assignment for benefit of creditors by 
a foreign corporation , executed in accordance with 
the laws of the corporate domicile, but repugnant 
to the local law, had been recognized and so far 
held valid as to protect local real estate, included in 
the assignment, from attachment by a non-resident 
creditor who had assented to the assignment.* 

1 2 KenVB Com. 307; Angell & Ames on Corp. § 779. 

> Barclay v. Talman, 4 Edw. Ch. 123 ; Tlnkham v. Borst, 31 Barb. 
407; Williams y. mntermeister, 26 Fed. Rep. 889; Redmond v. End- 
fleld Mnfg. Co., 13 Abb. Pr. (N. S.) 332; National Trust Co. v. Miller, 
33 N. J. Eq. 155. 

•McElrath v. Pittsburg, etc. R. Co., 55 Pa. St. 189; Muller v. Dows, 
94 U. S. 444; Langford v. Langford, 6 L. J. (N. S.) Ch. 60. 

* Chafee v. Fourth Nat. Bk., 71 Me, 514. 



336 DISSOLUTION. 

^ 481. Same — On Bights of Shareholders. — Sim- 
ilarly it has been held that a decree adjudging a 
corporation bankrupt is in the nature of a decree in 
rem as respects the status of the corporation, and that 
an alien shareholder, since he forms an integral part 
of the corporation, is a party, as such, to the bank- 
ruptcy proceedings, and cannot, therefore, collater- 
ally impeach them/ 

^ 482. liocal Courts can Protect Local Assets.-^ 

But while local courts cannot dissolve a foreign 
corporation, they have jurisdiction of persons and 
property within the State, and it often becomes 
their duty to protect and sometimes to administer 
corporate assets, upon which either the insolvency 
of the company or a decree of dissolution has im- 
pressed the character of a trust fund.* Thus, it has 
been held that an officer of an insolvent company 
cannot avoid the obligation of an injunction order, 
entered at time of the dissolution, restraining all 
persons from interfering with the receiver in the 
discharge of his duties, or from meddling with the 
corporate assets, by going into another State and 
there attempting to possess himself of personal 
assets of the company, even though it appear that 
he himself is a creditor.' It makes no difference 
whether the person holding such corporate cwsets, 
when they are sought to be charged with the com- 
pany's debts, came by them fairly or by force or 

^ Graham v. Boston, etc. R. Co., 118 U. S. 161, 178. 

* Ante^ § 479. See also Barclay v.^Talman, 4 £dw. Oh. 123; Tinkham 
T. Borst, 31 Barb. 407; Leipold y. Marony, 7 Lea, 128; Comfort y. Pat- 
terson, 2 Lea, 672; Smith y. St. Louis Mut. L. Ins. Co., 3 Tenn.Ch. 50Sl» 
affirmed, 6 Lea, 564; Patterson v. Lynde, 112 Dl. 196; Hoyt v. Thomp- 
son, 5 N. Y. 320. 

8 Williams y. Hintermeister, 26 Fed. Rep. 889. See also Bidlack y. 
Mason, 26 N. J. £q. 230. 
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fraud, unless he has a higher or better equity to 
such assets than the creditor/ So, a court of equity 
will interfere by way of injunction, or receivership 
of such local assets, to prevent a fraud upon the 
company by their misappropriation,' and, also, 
when necessary to protect the interests of corporate 
creditors.* But where no rights of local creditors 
intervene, and no fraud is being perpetrated, the 
court will not take jurisdiction of questions, arising 
from the internal organization of the company, and 
involving the relative rights of the shareholders 
among each other.* Where directors of such dis- 
solved foreign company, in dealing with its local 
assets, are only discharging their duty of winding 
up the company in the manner directed by the 
shareholders, and not in violation of the laws of the 
State which created it, the court will not interfere, 
at the instance of a shareholder, to direct a division 
of its assets, either in whole or in part, among its 
shareholders.*^ 

§ 483. Same — Creditors in Corporate Domicile. — 

Creditors of an insolvent company residing in the* 
corporate domicile are bound by the action of their 
own court appointing a receiver, and cannot, by^ 

1 Tinkham v. Borst, 31 Barb. 407. See also Day v. Postal Tel. Co., 66- 
Md. 354. 

• Redmond v. Endfleld Mnfg. Co., 13 Abb. Pr. (N. S.) 332; Redmondl 
V. Hoge, 3 Hun, 171; National Trust Co. v. Miller, 33 N. J. Eq. 155;. 
Leipold V. Marony, 7 Lea, 128. Compare Howell v. Chicago, etc. R. 
Co., 61 Barb. 378; Day v. United States Car Spring Co., 2 Duer, 608. 

• Williams v. Hintermeister, 26 Fed. Rep. 889; National Trust Co. v. 
Miller, 33 N. J. Eq. 156; De Bemer v. Drew, 57 Barb. 438; Murray v. 
Vanderbilt, 39 Barb. 140; Smith v. St. Louis Mut. L. Ins. Co., 3 Tenn. 
Ch. 502, affirmed 6 Lea, 564. Compare Bidlack v. Mason, 26 N. J. Eq. 
230. 

« Ante, §§ 226, 227. 

« Redmond v. Endfleld Mnfg. Co., 13 Abb. Pr. (N. S.) 332. 

(22) 
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attachment, recover assets in another State, which 
the receiver claims.' 

^ 484. Actions by Receivers of Foreisrn Compa- 
nies. — The rule of comity, which accords the privi- 
lege of maintaining suits, in the local jurisdiction, 
to foreign corporations, does not apply to the case 
of a receiver of such a company, appointed in the 
foreign jurisdiction. This ruling, which is sus- 
tained by the weight of authority, is based upon the 
nature of the receiver's oflSice. He is the executive 
arm of a court of chancer}^; the mere creature of 
the court, having no power beyond that confeiTcd 
upon him by the order of his appointment and the 
course of practice of the court; no title to the debt- 
ors' property vests in him, nor any right of posses- 
sion except as may be directed by the court; the 
court, not he, has care of the property in dispute; 
his appointment is a sequestration of the property 
confided to him, but the title is unaffected; it is like 
the levy of a sort of equitable execution, by which 
the court makes a general appropriation of the 
debtor's property, leaving questions of who may be 
finally entitled thereto to be determined thereafter; 
his functions, as the executive arm of a court of 
chancery, are very similar in principle to those of a 
sheriff of a court of common law. Manifestly such 
an officer cannot, on principle, be permitted to ex- 
ercise his functions within a foreign jurisdiction, 
any more than a sheriff can be permitted to execute 
process there. On these principles it has been held 
by the Supreme Court of the United States, in the 
leading case of Booth v. Clark,' that a foreign receiver 

1 Bagby v. Atlantic, etc. R. Co., 86 Pa. St. 291. 
« 17 How. 322. 
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cannot maintain an action for the recovery of a de- 
mand due to his debtor's estate. This decision has 
been universally followed by the Federal courts, 
both in the case of a receiver appointed by a for- 
eign State court/ and of one appointed in a Fed- 
eral court in another State.' Its authority has also 
been very generally recognized by the State courts, 
and, in a liiie of able and well reasoned decis- 
ions, the right to sue in local courts has been with- 
held from foreign receivers.' But, on * the other 
hand, cases are not wanting which take the oppos- 
ing view, and hold that, under the comity of States, 
foreign receivers ought to be permitted, in the in- 
terests of justice and convenince, to man tain suits 
in the local courts.* 

1 Hazard v. Durant, 19 Fed. Rep. 471. See dictum to same effect in 
Holmes v. Sherwood, 16 Fed. Rep. 726, 3 McCrary, 407. Compare 
Chandler v. Siddle, 3 Dill. 477. 

* Brlgham v. Luddington, 12 Blatchf. 937. See also Olney v. Tanner, 
10 Fed. Rep. 101, affirmed 21 Blatchf. 640, 18 Fed. Rep. 636. 

« Farmers', etc. Ins. Co. v. Needles, 52 Mo. 17; Warren v. Union Nat. 
Bk., 7 Phil. 156; Bartlett v. Wilbur, 63 Md. 485; Day v. Postal Tel. Co., 
66 Md. 354; Moseby v. Burrow, 52 Tex. 396; Ayres v. Siebold, 82 Iowa, 
347, 47 N.W. Rep. 989; Hope Mut. L. Ins. Co. v. Taylor, 2 Rob. (N. 
Y.) 278; Hunt v. Columbian Ins. Co., 55 Me. 290; Taylor v. Columbian 
Ins. Co., 14 Allen, 353; Pilkins v. Nunnemacher, 81 Wis. 91, 51 . N. W. 
Rep. 79. 

4 Bank v. McLeod, 38 Ohio St. 174; Runk v. St. John, 29 Barb. 585; 
Hoyt V. Thompson, 5 N. Y. 320; Peters v. Foster, 10 N. Y. Sup. 389; 
Dyer v. Power, 14 N. Y. Sup. 873; Hurd v. City of Elizabeth, 41 N. J. 
L. 1; National Trust Co. v. Murphy, 30 N. J. Eq. 408; National Trust 
Co. V. Miller, 33 N. J. Eq. 155; Sobernheimer v. Wheeler, 45 N. J. Eq. 
614, 18 Atl. Rep. 234; Metzner v. Bauer, 98 Ind. 425; Lycoming Fire 
Ins. Co. V. Wright, 56 Vt. 526 ; McAlpin v. Jones, 10 La. An. 552 ; 
Planters' Bank v. Bass, 2 La. An. 430; Bagby y. Atlantic, etc. R. Co., 
86 Pa. St. 291; Winans v. Gibbs & Sterrett Mnfg. Co., 30 Pac. Rep. 163; 
Patterson v. Lynde, 112 111. 196; Falk v. Janes, 49 N. J. Eq. 484, 23 Atl. 
Rep. 813; Comstock v. Frederickson (Minn., Nov. 23, 1892), 53 N. W. 
Rep. 713; Boulware y. DaYis, 90 Ala. 207. But see Chicago, etc. R. 
Co. Y. Keokuk N. L. Pkt. Co., 108111.317; Iglehart y. Bierce, 36 111. 
133; Toronto Gen. Trust Co. y. Chicago, etc. R. Co., 123 N. Y.37, 26 N. 
E. Rep. 198. 



340 DISSOLUTION. 

^ 485. Suits by Assisrneesy Trustees, etc., of For- 

eigrn Companies. — A distiactioa must be made, how- 
ever, where the representatives of the foreign com- 
pany is rested with the title to the estate. In such 
a case, whether he is called receiver, assignee or 
trustee, and whether he takes title by assignment,^ 
or by force of the statute under which he is ap- 
pointed,' or by other appropriate means,' he may 
maintain an action by virtue of his title as owner 
of the property, and not under his authority as an 
officer of the court. 

§ 486. liocai Beceivership. — We have referred 
above to the power of local courts to protect, pre- 
serve and, in a proper case, to administer local as- 
sets.* Where the situation of the assets of the 
insolvent or dissolved company, within the juris- 
diction, is such as to justify it, the court will 
appoint a receiver of its own to take charge of and 
administer them.* If the situation of the assets in 
question is such as to demand the immediate ac- 
tion of the court for their protection, the order of 

1 Graydon v. Church, 7 Mich. 36. 

«Belfe V. Bundle, 103 U. S. 222, 12 Cent. L. J. 130; Fry v. Charter 
Oak Life Ins. Co., 31 Fed. Rep. 197; Parsons v. Charter Oak Life Ins» 
Co., 31 Fed. Bep. 305; Bundel v. Life Assn., 10 Fed. Bep. 720; Dayis v. 
Life Assn., 11 Fed. Bep. 781; Taylor v. Life Assn., 13 Fed. Bep. 493; 
Life Association v. Levy, 33 La. An. 1203 ; Bookhover v. Life Associa- 
tion, 77 Va. 85, 6 Am. & Eng. Corp. Cas. 603; Leipold v. Marony, 7 
Lea, 128; Lombard Bank v. Thorp, 6 Cow. 46. See also Willitts 
V. Waite, 26 N. Y. 677; Bishop v. Globe Co., 136 Mass. 132; Brigham 
V. Luddington, 12 Blatchf . 242. 

« See Chicago, etc. B. Co. v. Keokuk, etc. Pkt. Co., 108 ni. 317; Igle- 
hart V. Bierce, 36 111. 133; Cooke v. Town of Orange, 48 Conn. 401 ; 
Pond V. Cooke, 46 Conn. 126; Blake Crusher Co. v. Town of New 
Haven, 46 Conn. 473. 

4 Ante, § 482. 

« Williams v. Hintermeister, 26 Fed. Bep. 889; Dj'ational Trust Co. v. 
Miller, 33 N.J. Eq. 155; Bedmond v. Hoge, 3 Hun, 171; Glines v. 
Order of Iron Hall, 20 N. Y. Sup. 276. 
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appointment will not be invalid, because the court 
has not obtained personal jurisdiction of the foreign 
company/ Naturally, the court will give an ancil- 
lary receiver the same remedies and aid, in the col- 
lection of the assets of the corporation he represents, 
that it would give to the receiver of a domestic cor- 
poration.' Of course, the previous appointment of 
a receiver in the jurisdiction of the corporate domi- 
cile, thereby superseding the power of the company 
and its agents to look after its affairs, will be a per- 
suasive circumstance, inducing the appointment of 
an ancillary receiver.' The foreign decree, how- 
ever is not conclusive upon the domestic court. 
In a case where the revocation of the charter 
and the appointment of a receiver was the 
arbitrary act of a revolutionary government 
which nevertheless continued the company in 
existence for certain purposes, and it did not 
appear that the interests of the stockholders 
generally, or of the local creditors, would be ad- 
vanced by such a step, the New York court refused 
to appoint a receiver of the local assets.* On the 
other hand, the appointment of a receiver for the 
corporation in the jurisdiction of its corporate dom- 
icile, is not a condition precedent for such action 
by the local court. If the situation of the com- 
pany within the State is such as to afford ground 
for such action, a receiver will be appointed to take 
charge of the assets within the jurisdiction.* But 

1 Glines y. Order of Iron Hall, 20 IS*. Y. Sup. 275. See also DeBemer 
V. Drew, 57 Barb. 438. 
« National Trust Co. v. Miller, 33 N. J. Eq. 155. 

• Williams v. Hlntermeister, 26 Fed. Rep. 889; National Trust Co. v. 
Miller, 33 N. J. Eq. 155: Redmond v. Hoge, 3 Hun, 171. 

* Hamilton v. Accessory Transit Co., 26 Barb. 46. 
» De Bemer v. Drew, 57 Barb. 438. 
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where, under the local statutes, the court has no 
power to appoint a receiver of the property and 
assets of a non-resident debtor, a receiver of the 
assets of an insolvent foreign corporation will not 
be appointed. A corporation is a * 'resident,'' 
within the meaning of such a statute, only of the 
State by which it was created.* 

§ 487. Insolveney— Bemedles of liocal Creditors, 

— Although the insolvency of a corporation im- 
presses upon its assets everywhere the character of 
a trust fund for its creditors,* the title which the re- 
ceiver, assignee, trustee or other legal successor to 
the insolvent estate, takes to the corporate assets 
located beyond the jurisdiction, of the corporate 
domicile, is subject to the usual legal remedies of 
creditors who are citizens of such foreign jurisdic- 
tion.' Therefore, unless, indeed, it appears that 
the order appointing the receiver was accompanied 
by a decree dissolving the corporation, the rights of 
an attaching creditor, a citizen of another State, 
who has levied upon asisets there, will not be af- 
fected.* 



1 Stafford v. American Mills Co., 13 R. 1. 310. Compare Phillips v. 
Newton, 12 R. I. 489. 

* AnU, § 479. 

•Booth V. Clark, 17 How. 336-338; Blake v. Williams, 6 Pick. 286; 
May y. Breed, 7 Cush. 41, 42; Holmes v. Remsen, 20 John. 259; Milne 
v. Moreton, 6 Binn. 353; Merrick's Estate, 2 Ashm. 485, 5 Watts & S. 9, 
19; Bagby v. Atlantic, etc. R. Co., 86 Pa. St. 291; Patterson v. Lynde, 
112 HI. 196; National Trust Co. v. Murphy. 30 N: J. Eq. 408; Falk v. 
Janes, 49 N. J. Eq. 484, 23 Atl. Rep. 813; Willitta v. Waite, 25 NT. Y. 
577; Taylor v. Columbian Ins. Co., 14 Allen, 363. Compare Burk v. 
McLain, 1 Har. & McHen. 236; Leipold v. Marony, 7 Lea, 128. Contra: 
Mulliken v. Aughinbaugh, 1 Penn. 117. 

< Taylor v. Columbian Ins. Co., 14 Allen, 353; Willitts v. Waite, 25 N. 
T. 577; City Insurance Co. v. Commercial Bank, 68 m. 348; Life Assn. 
T. Fassett, 102 111. 315; Dunlap v. Patterson Fire Ins. Co., 12 Hun, 627, 
affirmed 74 N. Y. 145; Bartlett v. Wilbur, 53 Md. 485. 
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§ 488, Charter Provisions for Liquidation* — 

Where the sovereignty which creates a corporation, 
anticipates the contingency of its insolvency and dis- 
solution and in granting its corporate franchise makes 
provision for such a result, providing a scheme of 
liquidation and directing how its assets shall be 
preserved and finally distributed among its credit- 
ors, such enactments become a part of the corporate 
charter, which goes with the company wherever its 
existence is recognized, and all persons dealing with 
it in whatsoever jurisdiction, are charged with notice 
thereof and bound thereby/ Thus, where the char- 
ter provided that in the event that the capital of 
a life insurance company becomes impaired, it shall 
be the duty of the insurance commissioner to proceed 
against the company to annul its charter and wind up 
its affairs; and further provided a scheme of liquida- 
tion, which contemplated the audit and allowance of 
all demands against the corporation, including the 
reserve due on all outstanding policies, it was held 
that policy holders in another State must be pre- 
sumed to know the terms of its charter, and of the 
laws regulating its existence, and that after such 
proceedings have been instituted against it, in the 
State of its creation, they cannot maintain suits 
against it for the reserve value of their policies, bj^ 
attachment of the property of the company within 
the other State, but must be remitted to their 
remedy under the scheme of liquidation so pro- 



1 Fry V. Charter Oak Life Ins. Co., 31 Fed. Rep. 197; Relfe v. Bundle, 
103 U. S. 222, 12 Cent. L. J. 180; Bockhover v. LUe Association, 77 Va. 
85, 6 Am. & Eng. Coi*p. Cas. 603; Bundel v. Life Assn., 10 Fed. Bep. 
720; Davis v. Life Assn., 11 Fed. Bep. 781; Taylor v. Life Assn., 13 
Fed. Bep. 493. Compare Willitts v. Waite, 25 N. Y. 577; Bishop v. 
Globe Co., 135 Mass. 132. 



344 INSOLVENCY. 

vided.* The same principle applies to an action 
against such a company on a death claim, under 
similar circumstances.* And where the charter 
specially provided for a receiver in the event of the 
company's insolvency, a domestic receiver, ap- 
pointed in pursuance of such provision, was held to 
be entitled to control of assets even in a foreign 
jurisdiction.' And so, too, where the provision is 
that a certain specified ofl&cial shall become the 
company's successor, and that its assets shall vest in 
him to be properly distributed among its creditors, 
the claims of such official to the corporate assets 
will be preferred to those of local attaching credit- 
ors.* 

§ 489. Local Begrulations of Insolvent Companies. 

— General provisions of statute law regulating the 
affairs of insolvent corporations and controlling their 
officers and directors in the disposition of corporate 
assets, or giving specific remedies to corporate cred- 
itors, cannot, as a rule, be applied to a foreign corpo- 
ration, the rules governing the internal management 
of which are necessarily to be found in the law of 
the State from which it derives its charter. Thus, 
a statute forbidding insolvent corporations to trans- 
fer any property to their officers or stockholders for 
the payment of any debt, has been held inapplica- 
ble to foreign companies.* So, too, of a statute 
authorizing a judgment creditor of a corporation, 

i Fry V. Charter Oak L. Ins. Co., 31 Fed. Rep. 197. 

2 Weingartner v. Charter Oak Life Ins. Co., 32 Fed. Rep. 314. 

8 Parsons v. Charter Oak L. Ins. Co., 31 Fed. Rep. 306. 

* Bockhover v. Life Association, 77 Va. 85, 6 Am. & Eng. Corp. Cas. 
603; Rundel v. Life Assn., 10 Fed. Rep. 720; Davis v. Life Assn., 11 
Fed. Rep. 781; Taylor t. Life Assn., 13 Fed. Rep. 493. 

« Hill V. Knickerbocker E. L. & P. Co., 18 N. Y. Supp. 813, mem. 63 
lliin, 632. 
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upon return of nulla bona execution, to maintain 
an action for sequestration of its property, and for 
the appointment of a receiver; no such action will 
lie against a foreign company/ 

$ 490. Insolvency of National Banks. — As we 

have seen elsewhere corporations created by Con- 
gress are not, properly speaking, foreign corporations 
at all,' and it is not proposed at this place to enter 
upon a discussion of the insolvency of national 
banks. There are provisions, in the general bank- 
ing law, for winding up such banks under the di- 
rection of the comptroller of the currency;' and 
while it has been held that these are not exclusive 
of the power of the courts to appoint receivers 
upon a judgment- creditor's bill,* there seems to 
be no question that the ultimate jurisdiction in 
such cases rests in the Federal courts.* 

* Burgoyne v. Eastern, etc. Ry. Co., 13 N. Y. Supp. 637. 

* Ante, § 440. 

« Rev. Stat. U. S. Tit. 62. 

* Wright V. Merchants' Nat. Bank, 1 Flip. 568. 

^ Merchants% etc. Bank v. Masonic Hall, 63 Gai 549. 
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ABATEMENT, 

when failure to comply with statute is merely matter of, § 84. 
failure to appoint agent to receive service of process as ground 
for, § a04. 

ACT OF IKCORPORATIOK, 
how proved, § 280. 

ACTION. See Limitations op Action; Service of Process. 
by and against foreign companies, under the rule of comity, § 20. 
by one foreign company against another, § 33. 
between foreign companies, limited to causes of action arising 

within tne State, § 36. 
limitation upon the right of non-residents to sue foreign company, 

does not impair obligation of contract, § 37. 
assumpsit will lie for money paid on contract void for company^s 

failure to comply with the statute, § 85. 
bringing suit is not ^^doing business'^ within the State, §§ 72, 173. 
validity of organization of plaintiff company, § 175. 
of foreign corporation, for libel, § 174. 
foreclosure of real estate mortgage, § 177. 
against agent of foreign company for taxes, § 159. 
by foreign companies generally, §§ 172-178. 
right to maintain not affected by failure to comply with statutory 

regulations, §§ 92, 173, 178. 
statutory disqualification to sue and be sued ;upon failure to com- 
ply with statute, § 93. 
failure to appoint agent for service of process, §§94, 204. 
against foreign companies — service of process at common law, §§ 
181-184. 

the English rule as to service of process, § 181. 
not subject to service, § 182. 
subject to service like other non-residents, § 183. 
service of process under admitting statute, § 184. 
service of process on consolidated companies, § 185. 
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ACTION— Continued. 

against foreign companies — 

service of process on foreign unincorporated joint stock com- 
pany, § 186. 

jurisdiction of subject-matter, §§ 226-238. 

involving questions of internal organization, § 226. 

under statute authorizing suit ^^for any cause of action,^^ § 227. 

jurisdiction of transitory actions against foreign company, §§ 230, 

231. 

jurisdiction of a suit between two foreign corporations, § 233. 

what is a ^^cause of action arising within the State, '^ § 236. 

survival of action on contractual liability of stockholder, § 406. 

effect of dissolution on pending actions, § 478. 

right of receivers of foreign companies to maintain, § 484. 

by asignees, trustees, etc., of foreign corporations, § 485. 

ADOPTION, 

of foreign company by a State, § 453. 

a question of legislative intent, §§ 455, 456. 

grant of privilege to foreign company not an adoption of it, §§ 457, 

458. 

AGENTS, 

of foreign corporations, distinguished from officers, § 27. 

statute requiring foreign company to have known place of business 
and authorized agent therein, not invalid as a regulation of inter- 
state commerce, § 43. 
appointment of, to receive service of process, § 59. 
statute imposing liability for acts of corporate agent, § 62. 
statute requiring insurance agent to retain corporate moneys until 

loss is paid, §§ 36, 63. 
appointment of local agents is not ^^doing business within the 

State," § 70. 
collection of taxes against foreign company from its local agent, 

§159. 
to receive service of process — ^appointment of, a submission to ju- 
risdiction, § 196. 
appointment of firm, § 197. 
acceptance of service by, § 200. 

revocation of agent's power by foreign company, § 201. 
sufficiency of appointment, § 202. 
failure of company to appoint, §§94, 203. 
failure to appoint does not disqualify company to sue, § 204. 
concealment to avoid service, § 205. 
who is ^^agent" of foreign company within the statutes, providing 

for the service of process, §§ 215-219. 
character of officer served with a process, question of fact, § 219. 
disclosure of agent of foreign company summoned as garnishee, § 

268. 
officers and agents of foreign corporation, §§ 425-428. 
of foreign company, control by court of equity, §'426. 
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APPEARANCE, 

waiver of defect in service, by voluntary appearance, § 242. 

APPELLATE PRACTICE, 

the fact that the foreign corporation has not fully complied with 
the statute must be sufficiently pleaded below, § 97. 

ARTICLES OF ASSOCIATION, 
filing copy of, § 67. 

ASSESSMENT, 

for taxation of property within the State, § 153. 

of taxes, upon ^*net value^' of insurance policies, § 154. 

ASSIGNEE, 

of foreign company, right to maintain suit, § 176. 

ASSUMPSIT, 

will lie to recover money paid on contract held void for company^s 
failure to comply with Htatute, § 85. 

ATTACHMENT, 

non-residence of foreign company as ground for, § 254. 

consolidated company not subject to, as a non-resident, § 255. 

liability of foreign company to suit as a test of its liability to at- 
tachment as non-resident, § 256. 

can only issue where an action has been commenced against the 
foreign company, § 257. 

BANKING, 

prohibition of unauthorized banking, § 111. 

BEQUEST. See Will. 

BONDS, 

notice by holder of railroad bonds, of charter of company, § 10. 
foreign holders of railroad bonds bound by local legislation, § 11 . 

BY-LAWS, 

cannot be amended at extraterritorial meeting, § 14. 

4 

CERTIFICATE, 

designating place of business and agent to receive service of pro- 
cess, § 33. 

CERTIFICATE OF STOCK, 

presence of, in the jurisdiction, unnecessary to a levy on shares, § 
384. 

CHARITY, 

power of foreign charity to take personalty under will, § 23. 
taking land under devise by foreign charitable corporation, a suffi- 
cient ^^doing business within the State,^' § 73. 
devise to foreign corporation as trustee of a charitable trust, § 363. 

CHARTER, 

reservation of legislative control of domestic companies, not an ex- 
clusion of foreign, § 4. 
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OH ARTEB^-Oontinued . 

and legislation of corporate domicile goes with the company into a 

foreign jurisdiction, § 9. 
notice of provisions of, of foreign company, § 10. 
prescribed scheme of liquidation goes with company unto foreign 

jurisdiction, § 11. 
provisions of, as to usury, § 19. 
filing a copy of, § 57. 
effect of retaliatory laws where the foreign restrictions ooincide 

with charter limitations, § 137. 
when statute admitting foreign company is in nature of compact, 

§148. 
or act of incorporation, how proved, § 280. 
notice of charter of foreign company, § 434. 
what legislation is designated as charter, § 435. 
consent of stoclcholders to consolidation of company implied in 

terms of, § 450. 
ratification of company's consolidation, by act amendatory of, § 

451. 
provisions for liquidation in the event of insolvency, § 488. 

CITIZENSHIP, 

of corporations, §§ 32, 33, 34. 

federal jurisdiction of foreign corporations based on, §§ 293-299. 
for purposes of jurisdiction not lost by removal of corporate busi- 
ness, § 296. 

CODE PRACTICE, 

pleading compliance with statutory conditions by company, § 96. 

COMITY, 

recognition of foreign laws, § 2. 

modification of, by statute, § 3. 

modification by local policy, § 4. 

between States of the Union, § 6. 

valid organization essential to the recognition of foreign company, 

§7. 
does not require recognition of company not recognized in the 

State of its creation, § 7. 
does not authorize the exercise of prerogative franchise by foreign 

company, § 17. 
power of foreign companies to sue and be sued under the rule of, 

§20. 
power of foreign company to conduct its ordinary business, § 21. 
power of foreign charity to take personalty under will, § 23. 
protection of corporate name of foreign company, § 24. 
exercise of the right of eminent domain, § 25. 
liability of foreign company for torts, § 26. 

distinction between officers and agents of foreign companies, § 27. 
Hght of foreign corporation to maintain suits, §§ 172-174. 
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COMITY— Continued. 

action for libel by foreign corporation, § 174. 

does not adopt foreign procedure, § 186. 

not extended to company which does not seek it by coming within 

the State, § 208. 
exceptions to the rule of equality between domestic and foreign 

companies, § 352. 
stockholder's liability as affected by, § 390. 
stockholder's liability in defectively organized company, § 413. 
recognition of fraudulently organized foreign company, § 415. 
will not recognize company engaged in prohibited business, § 416. 

COMMON LAW, 

of corporate domicile imposing liability for acts of corporate agents, 

§62. 
pleading compliance with statutory conditions by company, § 96. 

CONCEALMENT, 

of agent of foreign company to avoid service of process, § 205. 

CONFLICT OF LAWS, 

validity of contract under lex loci contractus, § 10. 

charter scheme of liquidation, § 11. 

interpretation of laws of corporate domicile, § 28. 

real estate governed by lex rei sitce, § 343. 

remedy under lex fori to enforce contractual liability of stockholder, 

§404. 
stockholder's liability measured by law of corporate domicile, § 417. 
on dissolution of foreign corporation local courts will protect and 

administer local assets, § 482. 
charter provisions for liquidation in the event of insolvency, § 488. 
local regulation of insolvent companies not applicable to insolvent 

foreign companies, § 489. 

CONGRESS, 

federal jurisdiction of corporations chartered by, § 297. 
corporations created by, are not foreign, §§ 440, 441. 

CONSOLIDATED COMPANY, 

stockholders' and directors' meetings in any of the States from 

which it receives a charter, § 15. 
service of process on, § 185. 
exercise of the right of eminent domain, § 25. 
not subject to attachment as non-resident, § 255. 
abandonment of franchise in one State, § 185. 
dissolution of interstate consolidated company in one jurisdiction, 

§ 476. 
federal jurisdiction of interstate consolidated corporations, § 298. 
consolidation of foreign corporations, §§ 446-468. 
requisites of legal consolidation, § 446. 

legislative authority to consolidate must be strictly pursued, § 447. 
authority to consolidate not a ^^regulation of commerce," § 448. 
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CONSOLIDATED COMPANY— Continued. 

onanimoos consent of stockholders, when essential, § 449. 
consent of stockholders implied in terms of charter, § 450. 
ratification of consolidation by act amendatory of company*8 

charter, § 451. 
method of consolidating foreign corporations, § 452. 
adoption of foreign company, § 453. 
acceptance of foreign charter by domestic company, not a ground 

of forleitm-e, § 454. 
adoption of foreign company, a question of legislative intent, §§ 

455,456. 
grant of privilege to foreign company not an adoption of it, §§ 457, 

458. 
status of consolidated company as domestic corporation, § 459, 460. 
construction of charter which contemplates foreign consolidation, § 

461. 
power of State to regulate and control, § 462. 
status of consolidated company as a whole, § 463. 
infringement of corporate name, § 464. 

power to compel specific performance of foreign contract, § 465. 
powers, privileges and exemptions of component companies, § 466. 
liabilities of component companies, § 467. 
liability resulting from unauthorized consolidation, § 468. 

CONSTITUTIONAL LAW, 

limitation upon the Staters right to regulate foreign corpoiations, § 
3. 

provision that private corporations can be created only by general 
law, § 4. 

limitations upon Staters power to regulate foreign corporations, §§ 
32-45. 

'^citizenship'' of corporations, §§ 32, 33, 34. 

corporations not entitled to ^'privileges and immunities of citizens,'' 
§33. 

''equal protection of the laws" not denied by the exaction of a li- 
cense, § 34. 

retaliatory legislation, imposing taxes, etc., on foreign companies, 
not invalid, § 35. 

exclusion of foreign company not a deprivation of property with- 
out "due process of law," § 36. 

"obligation of contracts" not impaired by limitation upon the right 
of non-residents to sue foreign companies, § 37. 

taxation of company engaged in interstate commerce, 38-44. 

retaliatory laws not invalid, as delegating legislative power, 126. 
as denying equal protection of the laws, § 127. 
for want of uniformity and equality, § 128. 

"reasonable" taxation of insurance policies as "commodities," § 
154. 



^J 
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CONSTITUTIONAL LAW— Continued. 

company engaged in interstate commerce cannot be exclnded for 

non-payment of taxes, § 157. 
taxation discriminating in favor of domestic company, §§ 160, 162. 
taxation of interstate commerce, § 161. 
^^equality and uniformity'' of taxation, § 162. 
limitations upon the right to impose taxes, § 163. 
statute requiring payment of tax to benevolent association, § 164. 
validity of service of process issued by a federal court not a federal 

question, § 312. 
right of removal a constitutional privilege, § 332. 
statutes limiting the right to sue foreign companies to residents of 

the State, § 235. 
authority to consolidate not a ^-regulation of commerce," § 448. 

CONTRACT, 

validity under lex loci contracttis^ § 10. 

of foreign company, ho«7 affected by the law of the corporate domi- 
cile, § 18. 

power of foreign company to make, § 18. 

of subscription to stock of foreign company, by what law governed, 
§18. 

usurious contracts of foreign companies by what law controlled, § 

19. 
.what contracts amount to ^'doing business within the State," §§ 65, 
73. 

effect of failure to comply with statutory conditions, §§ 79-91. 
with statute denouncing a penalty, § 79. 
with statute when there is no penalty, § 80. 

revocation of authority to do business for failure to comply with 
statute, § 81. 

estoppel of company to deny validity of contract in violation of 
statute, § 82. 

estoppel of one dealing with company to deny validity of its con- 
tract made in violation of the statute, § 83. 

invalidity of, because of failure to comply with statute, cured by 
subsequent compliance, § 86. 

though invalid for company's failure to comply with statute, cannot 
be attacked if fully executed, § 87. 

note given for insurance premium valid in hands of innocent holder 
notwithstanding company's failure to comply with statute, § 88. 

validity of, where there has been a substantial compliance with 
statute, § 89. 

of company which has failed to comply with statute, in some cases 
made valid by law, § 90. 

void for company's failure to comply with statute will not be en- 
forced in foreign jurisdiction, § 91. 

in violation of statute limiting power of foreign corporations, § 112. 

(23) 
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CONVBYANCES, 

of real estate hj foreign corporations, f 364. 

CORPORATE ACTS, 

extraterritorial power to perform, {§ 12, 13, 14. 

CORPORATIONS. See MEBCAirni.K Corfokatioms. 

haye no extraterritorial existence, $ 1. 

exist only in contemplation of law, { 1. 

recognized in foreign juisdiction, $ 2. 

created to do business eyerywhere except in the State of its crea< 
tion, is Yoid, § 7. 

does not forfeit its franchise hy removing all its business to a for- 
eign jurisdiction, § 8. 

extraterritorial powers limited by charter and legislation of corpo- 
rate domicile, $ 9. 

power to do business in another jnrisdiction presamed, § 9. 

charter scheme of liqaidation of insolyent company, § 11. 

extraterritorial powers limited— organization meetings, §§ 12, 13. 

protection of corporate name of foreign company, § 24. 

not entitled to ^^priyileges and immunities of citizens," f 33. 

created by congress, regarded as domestic wherever they do busi- 
ness, S 262. 

COURTS, 

jurisdiction of inferior courts over foreign corporations, § 192. 
will not permit abuse of subpotna duces tecum^ § 287. 

DEFAULT, 

setting aside, largely a matter of discretion, § 288. 

DEFECTIVE ORGANIZATION, 

effect upon liability of stockholders, § 7. 

effect upon the right to recognition as a company, § 7. 

DEVISE. See Will. 

DISTRICT OF COLUMBIA, 

corporations created in, by congress, §§ 440, 441. 

DIRECTORS, 

resolution of, fixing time for payment of subscription to stoclc^^^^'^' 

not be passed at extraterritorial meeting, § 14. 
meetings of, of consolidated company, § 15. 
extraterritorial powers of, § 15. 
penal liability of officers and directors, §§ 427, 428. 

DISCRETION, 

court will not permit abuse of mbpama duces tecum^ § 287. 
setting aside default, largely a matter of, § 288. 

DISSOLUTION, 

corporation can be dissolved only in corporate domicile. § 474. 
presumption as to validity of decree, § 475. 

of interstate consolidated company in one jurLidiction only, §^476. 
effect of, on corporate powers, § 477. 
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DISSOLUTION— Continued. 

effect of, on pending actions, § 478. 

on corporate assets, § 479. 

on corporate real estate, § 480. 

on rights of shareholders, § 481. 
local courts can protect and administer local assets, § 482. 
rights of creditors in corporate domicile, § 483. 
suits by assignees, trustees, etc., of foreign companies, § 485. 
of foreign company, local receiver of local assets, § 480. 

"DOING BUSINESS," 

what amounts to ^^doing business within the State," §§ 65-73. 

"bringing suit" is not, §§ 72, 173. 

service of process on company "doing business" within the State 
§ 212. 

9itu8 of corporate shares when company has acquired local domi- 
cile by "doing business," § 383. 

DOMESTICATION. See Adoption. 

DOMICILE, 

citizenship of corporations, §§ 32, 33, 34. 

powers of foreign corporation to hold real estate under regulations 
of corporate domicile, § 348. 

situs of corporate shares when company has acquired local domi- 
cile by "doing business," § 383. 

EMINENT DOMAIN, 

exercise of right of, by foreign company, § 25. 

power of foreign corporation to exercise the right of, § 366. 

EQUITY, 

pleading compliance with statutory conditions by company, § 96. 
remedy by bill, for stockholder's liability for impaid stock, § 391. 
control of officers and agents by court of, § 426. 

ESTOPPEL, 

of company, to deny validity of organization, §§ 13, 16. 
to deny validity of extraterritorial contracts, § 16. 
to deny validity of contract in violation of statute, § 82. 
to plead its failure to appoint agent to receive service of 
process, § 203. 
of one dealing with company to deny validity of contract made in 

violation of statute, § 83. 
to deny corporate existence, § 279. 
ultra vires title to real estate protected by, § 356. 
of stockholder to plead invalidity of stock as defense in action on 
individual liability, § 420. 

EVIDENCE, 

to establish the fact of a lost license, § 56. 

burden of proving company's failure to comply with statute, § 99. 

charter or act of incorporation how proved, § 280. 

proof of corporate existence as a fact, § 281 . 
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EVIDENCE— Continued. 

proof certificate of corporate existence, § 282. 

proof of corporate existence, when company has failed to file copy 

of its charter, § 284. 
production of corporate books and papers, § 286. 

EXECUTION, 

levy on shares of stock, §§ 379-881. 

presence of certificate unnecessary to levy on sliares of stock, § 384. 
stockholder's liability for unpaid balance, enforced by motion for, 
§395. 

EXEMPTION, 

from taxation, right of foreign company to claim, § 156. 
from taxation not a pact^ § 165. 

general exemption from taxation of foreign companies, § 166. 
of company engaged in ^^manufacturing within the State,'' § 167. 

EXPRESS COMPANY, 

taxation of express company engaged in interstate commerce, § 39. 

FRANCHISE, 

forfeiture of corporate franchise can only be declared by the sov- 
ereign, § 8. 

questions of abuse are for the sovereign which granted it, § 8. 

distinction between ordinary and prerogative franchises to affect 
extraterritorial power of company, § 16. 

power to take and hold real estate not a prerogative franchise, § 22. 

surrender of, in one State by consolidated company, § 185. 

power to hold land not a prerogative franchise, § 344. 

FEDERAL CONSTITUTION. See Constitutional Law. 

limitation upon State's power to regulate foreign corporations, 

§§ 3, 32-45. 
* 'citizenship" of corporations, § 32. 
corporations not entitled to '^privileges and immunities of citizens,''* 

§33. 
^^equal protection of the laws" not denied by the exaction of a li- 
cense, § 34. 
retaliatory legislation imposing taxes, etc., on foreign companies 

not invalid, § 35. 
exclusion of foreign company not a deprivation of property without 

'*due process of law," § 36. 
'^obligation of contracts," not impaired by limitation upon the 

right of non-residents to sue foreign corporations, § 37. 
corporation is not a person within the terms of, § 127. 
•company engaged in interstate commerce cannot be excluded foi 

non-payment of taxes, § 157. 

FEDERAL JURISDICTION. See Jurisdiction. 
of foreign corporations, § 203-338. 
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FIRE INSURANCE. See Insukance. 

regulation requiring agent to retain corporate moneys until loss 
adjusted, §§ 36, 68. 

FOREIGN CORPORATIONS. 

recognized by the rule of comity, § 2. 

power of sovereign to exclude, § 3. 

mercantile company excluded by local policy, § 4. 

a charter reservation of legislative control of domestic companies 
not an exclusion of, § 4. 

a corporation created in another State of the Union is foreign, § 6. 

organized in one State to do business in another, not invalid, § 7. 

validity of franchise depends upon law of sovereign granting it, § 7. 

extraterritorial powers are limited by charter and legislation of 
corporate domicile, § 9. 

power to do business in another jurisdiction presumed, § 9. 

notice of provisions of charter, § 10. 

extraterritorial power limited — corporate acts, §§ 12, 13. 

power to make contracts, § 18. 

contracts of, how affected by the laws of corporate domicile, § 18. 

usurious contracts of, by what law controlled, § 19. 

power to conduct ordinary business, § 21. 

power to take and hold real estate, § 22. 

protection of corporate name of, § 24. 

exercise of the right of eminent domain, § 25. 

liability for torts, § 26. 

officers and agents of, § 27. 

action against another foreign corporation, § 33. 

not entitled to ^ ^privileges and immunities of citizens,'^ § 33. 

discriminating taxation of, § 34. 

^^equal protection of the laws^' not denied by the exaction of a li- 
cense, § 34. 

exclusion not a deprivation of property without ^*due process of 
law," § 36. 

regulation of, when engaged in interstate commerce, §§ 42-44. 

when engaged in business protected by letters patent, § 45. 

statutes prescribing conditions upon which they may do busmess, 
§§ 51-74. 

applying for a license must qualify therefor under the statute, § 53. 

appointment of agent to receive service of process, § 59. 

deposit, by insurance company to secure policy holders, §§ 60, 61. 

liability for acts of corporate agents, § 62. 

grant of power to, when ^'doing business in the State," § 73. 

statute requiring it ^Ho have a known place of business," § 74. 

effect of failure to comply with statutory conditions on validity of 
contracts, §§ 79-91. 

failure to comply with statutory conditions, §§ 79-105. 

estoppel to deny validity of contract in violation of statute, § 83. 

statute limiting the powers of, §§ 110-114. 
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FOREIGN CORPORATIONS— Continued. 

unauthorized banking by, § 111. 

contracts in violation of statute limiting power of, § 112. 

forbidden condition in insurance policy, § 114. 

police regulation, §§ lld-121. 

power of State to exclude, § 127. 

power of State to tax, § 142. 

validity of organization as affecting Its right to sue, § 175. 

not domesticated, by the provision for statutory service, § 191. 

visltorlal power cannot be exercised against, § 226. 

power of, to take and convey land, §§ 343-366. 

Implied power to hold real estate, 345. 

implied power to take title as security or in satisfaction of debts, 
etc., § 346. 

presumption In favor of validity of title to real estate, § 347. 

powers of, under regulations of corporate domicile to hold real es- 
tate, § 348. 

powers of, to hold real estate, which are repugnant to local pol- 
icy, § 349. 

when ultra vires title Is voidable only, § 353. 

ultra vires title acquired by foreclosure proceedings, § 355. 

ultra vires title to real estate protected by doctrine of estoppel, 
§ 356. 

when ultra vires title to real estate Lb absolutely void, § 357. 

power of foreign company to take real estate by devise, § 360. 

effect of statute of wills of corporate domicile on power of, to take 
real estate by devise, § 361. 

devise to, as trustee of charitable trust, § 363. 

conveyances of real estate by, § 364. 

liability of stockholders in defectively organized company, § 413. 

power to exercise right of eminent domain, § 366. 

officers and agents of, §§ 425-428. 

notice of corporate powers, §§ 433-435. 

corporations created by congress are not, §§ 440, 441. 

consolidation of foreign companies, §§446-468. 

right of receivers of, to maintain actions, § 484. 

FOREIGN JURISDICTION, 

contracts void for company ^s failure to comply with statute will 
not be enforced in foreign jurisdiction, § 91. 

FOREIGN LAWS, 

comity presumes their tacit adoption, § 2. 
notice of provisions of foreign charter, § 10. 

FORFEITURE, 

of corporate franchise can only be declared by the sovereign, § 8. 
acceptance of foreign charter by domestic company not a ground of 
forfeiture, § 454. 
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GARNISHMENT, 

foreign company as garnishee, §§ 260-269. 

liability of foreign company, being a non-resident, to process of 

garnishment, §§ 260, 261. 
of corporations created by congress, § 262. 
when situs of chose in action is the domicile of the creditor, § 263. 

when, of debtor, § 264. 
foreign company mast be subject to service of process, § 265. 
service of garnishment writ on foreign company, § 266. 
answer of foreign company as garnishee, § 267. 
disclosures of officers or agents of foreign company, § 268. 
proceeding must strictly conform to the statute, § 269. 

GENERAL ISSUE, 

plea of, a denial of allegation of corporate existence, § 278. 

GEORGIA. 

jurisdiction of suits against foreign companies limited to contracts 
made in the jurisdiction, § 232. 

ILLINOIS, 

enforcing original liability of stockholders in, § 408. 

INDICTMENT, 

of agent for doing business without compliance with the statute, 
§102. 

INJUNCTION, 

as remedy for company's failure to comply with statute, § 101. 
as a remedy to exclude foreign company for non-payment of taxes, 
§ 157. 

IN REM PROCEEDINGS, 

service of process in proceeding in rem, § 214. 
against letters patent of the United States, § 252. 
service of process by order of publication, § 253. 

INSOLVENCY, 

extraterritorial power of company as affected by legislation of cor- 
porate domicile, § 11. 
right of assignee to maintain suit, §§ 176, 485. 
suit by foreign receiver, § 484. 

of foreign corporation, remedies of local creditors, § 487. 
charter provisions for liquidation, §§ 11, 488. 
local regulation of insolvent companies, § 489. 
of national banks, § 490. 

INSURANCE, 

validity of contract as affected by charter of foreign company, § 10. 
presumption as to power of foreign company to make contract of, 

§18. 
is not interstate commerce, § 44. 

validity Qf policy issued without complying with statute, § 84. 
note given for Insurance premium valid In hands of innocent holder 

notwithstanding company's failure to comply with statute, § 88. 
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INSURANCE— Continued. 

contracts for, made valid by law notwithstanding failure of com- 
pany to comply with statutes, § 90. 

foreign company confined to ^^one class or kind of business,^^ § 113. 

forbidden conditions in policy, § 114. 

validity of prohibited policy under retaliatory laws, § 132. 

assessment of taxes upon '^net value'' of insurance policies, § 154. 

indictment of agent, for doing business without license, § 158. 

English joint stock company, a company incorporated or associated 
under foreign government, § 168. 

suit by non-resident to set aside forfeiture of policy in foreign com- 
pany, § 226. 

INSURANCE COMPANIES, 

deposit to secure policy holders, §§ 60, 61. 

statutes imposing liability for acts of corporate agents, § 62. 

statute requiring agent to retain corporate moneys until loss is 

paid, § 63. 
statute imposing penalty for delay ^'in bad faith to pay loss,-' § 64. 
distinct provision for the service of process on, § 199. 

INSURANCE, SUPERINTENDENT OF, 
acceptance of service of process by, § 200. 

INTERSTATE COMMERCE, 

taxation of company engaged in, §§ 38-44. 

when an office license is not a tax on, § 41. 

insurance is not, § 44. 

company engaged in, cannot be excluded for non-payment of 

taxes, § 157. 
taxation of company engaged in, § 161. 

JOINT STOCK COMPANY, 

under English statute, is company ^4ncorporated or associated 

under foreign government,'' § 168. 
service of process on, § 186. 
partnership liability of members of foreign unincorporated joint 

stock company, § 186. 

JUDGMENT, 

by default, upon statutory service, § 190. 

in personam against foreign company upon statutory service, § 190. 

setting aside default, largely a matter of discretion, § 288. 

by default, may be rendered against foreign company, § 288. 

JURISDICTION, 

of federal courts, — citizenship of foreign corporations, 293-295. 
over foreign corporations generally, 293-^338. 
jurisdictional citizenship not lost by removal of corporate 

business, § 296. 
of corporations chartered by congress, § 297. 
of interstate consolidated corporations, § 298. 
necessary jurisdictional allegations, § 299. 
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JURISDICTION— Conttnued. 

of federal courts — 

not limited by State statute as to service on agent of foreign 

company, § 306. 
what facts sufficiently establish jurisdiction § 307. 
*4nhabitant^' of the district — amendatory act of March 3, 

1887, § 308. 
Act of March 3, 1887, * 'residence' ' of foreign corporation, 

§309. 
effect of voluntary appearance controlled by the State stat- 
ute, § 311. 
removal of causes by foreign company as non-resident, 

§§ 317-320. 
State statutes requiring waiver of right to invoke, §§ 325-333. 
statutory waiver of right of removal, §§ 326, 327. 
revocation of Jicense because of foreign company's removal 

of cause to federal court, §§ 328-333. 
the right of removal a constitutional privilege, § 332. 
original jurisdiction of Supreme Court, § 338. 
over insolvent national banks, § 490. 
acquired by statutory service of process is complete, § 190. 
of inferior courts over foreign corporations, § 192. 
cannot be obtained, of a company which does not come within the 

State, § 208. 
plea to the, as remedy in case of defective service of process, § 222. 
of actions involving internal organization of foreign company, §§ 

226-228. 
of subject-matter of actions against foreign companies, §§ 226-238. 
of action by stockholders in foreign company for relief against 

fraudulent issue of stock, § 227. 
of suit for tort committed by foreign company within the State, 

§229. 
of transitory actions against foreign company, § 230. 
of transitory actions where statutory jurisdiction is limited, § 231. 
of suits against foreign corporations limited, in Greorgia, to con- 
tracts made in the jurisdiction, § 232. 
of suit between two foreign corporations, § 233. 
statutes limiting the right to sue foreign companies to residents not 

unconstitutional, § 235. 
what is a **cause of action arising within the State," § 236. 
^'subject of the action" situated within the State, § 237. 
who is a ''resident plaintiff" within the State, § 238. 
of subject-matter, cannot be conferred by consent of parties, § 241 . 
waiver of objection by voluntary appearance, § 242. 
of proceeding in rem, § 252. 
attachment is only an auxiliary remedy, § 257. 
pleading jurisdictional facts, § 274. 
strife for jurisdiction between federal and State courts, § 325. 
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JURISDICTION— Continued. 

State statutes requiring waiver of the right to invoke federal juris- 
diction, §§ 325-333. 

of non-resident stockholder, § 418. 

service of process on stockholder in summary proceedings, § 419. 

on dissolution of foreign corporation, local courts will protect and 
administer local assets, § 482. 

right of receivers of foreign corporations to maintain actions, § 484. 

JURY, 

corporate identity a question of fact for, § 283. 

JUSTICE OF THE PEACE, 

jurisdiction of foreign corporations, § 192. 

'^KNOWN PLACE OF BUSINESS," 

statute requiring foreign company to keep, not a regulation of in- 
terstate commerce, § 43. 
wha^t is, within the statute, § 74. 

LAWS, 

have no extraterritorial force, § 1. 
interpretation of laws of corporate domicile, § 28. 

LEGISLATION, 

policy ascertained from general course of, § 4. 
of corporate domicile, to limit the extraterritorial power of a cor- 
poration, § 11. 

LIABILITY, 

of stockholders for corporate debts, §§ 389-420. 
how created, § 389. 
as affected by comity, § 390. 
bill in equity to enforce, §§ 391-396. 
of stockholder for unpaid stock— remedy by bill, § 391. 
remedy at law not exclusive, § 392. 
bill of discovery, § 393. 

jurisdiction of parties in equitable proceedings to enforce 
§ 394. 

enforced by motion for execution, § 395. 

treated as a debt, §§ 395, 396. 

invalidity of stock as a defense, § 420. 

in defectively organized company, §§ 413, 414. 
of stockholder under statute, — under penal laws, § 397. 

distinction between contractual and penal liability, §§ 398-401. 

penal laws strictly construed, § 402. 

designated remedy to enforce contractual liability, § 403. 

remedy under lex fori to enforce contractual liability, § 404. 

enforcement of contractual liability in Massachusetts, § 405. 

survival of action on contractual liability, § 406. 
original and secondary, of stockholders, — when stockholders are 

principal debtors, § 407. 

enforcing original liability in Illinois, § 408. 
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LIABILITY— Continued. 

original and secondary, of stockholders — 

when stockholders are secondarily liable, § 409. 
remedy against company must be exhausted, § 410. 
whether nulla bona return must be in corporate domicile, 

§411. 
pleading jurisdictional fapts, § 412. 
of stockholders as partners in fraudulently organized company, § 

415. 
as partners of stockholders in company engaged in prohibited busi- 
ness, § 416. 
of stockholder measured by law of corporate domicile, § 417. 
LIBEL, 

action of foreign corporation for, § 174. 

LICENSE. See Taxation. 

as condition precedent upon which agent of foreign company may 
do business, § 33. 

discrimination in favor of domestic company, § 33. 

exaction of, not a denial of ^^equal protection of the lawa,^^ § 34. 

levy of ^^office license^^ on company engaged in interstate com- 
merce, § 41. 

revocation of,, § 51. 

when the granting or refusal is a judicial act and when ministerial, 
§§ 51, 52. 

foreign company demanding must qualify under the statute, § 52. 

license fee imposed on foreign corporation is not exclusive of other 
forms of taxation, § 54. 

presumption as to regularity of its issue, § 55. 

parol evidence of lost license, § 56. 

effect of revocation, upon company's contracts, § 81. 

tax imposed by retaliatory laws is to be regarded as a license fee, 
§129. 

special statutory license not exclusive of other regulations, § 148. 

indictment of agent of insurance company for doing business with- 
out, § 158. 

revoked because of foreign company's removal of cause to federal 
court, §§328-333. 

privilege tax of foreign company, § 143. 

license fees — general principles, § 144. 

reasonableness and unreasonableness of the exaction, § 145. 
distinguished from a tax for revenue, §§ 146, 147. 
municipal license, § 147. 
LIEN, 

company's lien on shares, § 374. 

LIMITATIONS OF ACTIONS, 

non-residence of foreign corporations, §§ 245-248. 
can a plaintiff foreign company claim the disability of non-resi- 
denoe, § 246. 
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LIMITATIONS OF ACTIONS— Continued. 

can a defendant foreii^ company plead the statute, § 247. 

in New York a defendant foreign company cannot plead the Btat- 

nte, § 248. 
plea of statute, an admission of corporate existence, § 278. 

LOAN, 

where lending money is ^^doing busines^* within the State, § 69. 

LOCAL POLICY. See Policy. 

MANDAMUS, 

when lies to compel issne of license to foreign company, §§ 51, 52. 
will not lie to compel issue of license to foreign company unless 

it qualifies under the statute, § 53. 
to restore member of foreign company to his rights as stockholder, 

§ 227. 

MASSACHUSETTS, 

enforcement of stockholders^ contractual liability, § 405. 

MERCANTILE CORPORATIONS, 

repeal of provision for the creation of, § 4. 

MIGRATION, 

a corporation does not forfeit its franchise by the removal of all its 
business to a foreign jurisdiction, § 8. 

MISSOURI, 

penalty imposed upon agent under statute of, § 105. 

MORTGAGE, 

lending money on, when ^^dolng business within the State," § 69. 

mortgage and loan taken by company without ''known place of 
business" void, § 24. 

though invalid for company^s failure to comply with statute can- 
not be attacked after foreclosure, § 87. 

ultra vires title acquired by foreclosure proceedings, § 355. 

taking, by foreign company not a violation of statutory prohibition 
to hold real estate, § 359. 

MUNICIPAL CORPORATIONS, 

ordinance authorizing the exercise of the right of eminent domain 

by foreign companies, § 25. 
license fee exacted from foreign corporation must be reasonable, 

§ 145. 
distinction between license fee and a tax for revenue, § 147. 
taxation of foreign company by, § 147. 

NAME, 

infi-ingement of corporate name, § 464. 

NATIONAL BANKS, 
insolvency of, § 490. 

NEW YORK, 

rule as to jurisdiction of suits involving internal organization of 
foreign companies, § 228. 
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NOTE, 

)(iven for insarance premium, valid in hands of Innocent holder not- 
withstanding company's failure to comply with statute, § 88. 

NOTICE, 

of charter provisions of foreign companies, § 10. 
rule as to special legislation of foreign State, § 10. 
of corporate powers of foreign company. §§ 433-435. 

OFFICERS, 

and agents of foreign corporations, in general, §§ 425-428. 

powers of, in foreign jurisdiction controlled by law of corporate 
domicile, § 11. 

of foreign corporations, powers of, § 27. 

non-residents as, of foreign corporations, § 27. 

omission of State officer, will not render contracts of company in- 
valid where there has been a substantial compliance with statute, 
§89. 

service of process on officer of foreign corporation incidentally 
within the State on personal business, § 209. 

service of process on officers temporarily in the State on corporate 
business, §§ 210, 211. 

disclosure of officer of foreign company summoned as garnishee, 
§ 268. 

of foreign company, control 'of by courts of equity, § 426. 

penal liability of officers and directors, §§ 427, 428. 

ORGANIZATION, 

company estopped to deny validity of, §§ 13, 16. 

liability of stockholders in defectively organized company, §§ 413, 

414. 
recognition of fraudulently organized foreign company, § 415. 

ORGANIZATION MEETINGS, 

validity of extraterritorial organization, §§ 12, 13. 

PARTIES, 

jurisdiction of inequitable proceedings to enforce stockholder's lia- 
bility, § 394. 

PARTNERSHIP, 

appointment of firm as agent to receive service of process, § 197. 

PARTNERSHIP LIABILITY, 

where there is no individual liability under foreign charter, § 4. 
of members of excluded foreign company, § 4. 

PATENTS FOR INVENTION, 

regulation of foreign company engaged in business protected by 

letters patent, § 45. 
bill for specific performance of contract to assign, § 252. 

PAYMENT, 

recovery of money paid on contract held void for failure to comply 

with statute, § 85. 
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PENALTIES, 

ImpoBed on insurance company for delay ^4n bad faith^* to pay loss, 

§64. 
effect of failure to comply with statute denouncing penalty, on 

validity of contracts, § 79. 
for failure to comply with statutory regulation, §§ 103-105. 
for failure to comply with statute do not extend to extraterritorial 

acts, § 103. 
for failure to comply with statute, pleading in action to recover. 

§104. 
imposed upon agent imder Missouri statute, § 105. 
under retaliatory laws, § 135. 

stockholder's liability enforced as a penalty, §§ 397-402. 
stockholder's liability; penal laws strictly enforced, § 402. 
imposed upon officers, directors and trustees of foreign company, 

§§ 427, 428. 

PERSON, 

corporation is not a, within terms of the federal constitution, § 127. 

PERSONALTY, 

power of foreign charity to take personalty under will, § 23. 

sUu8 of, for purposes of taxation, § 149. 

rolling stock of a railroad, § 152. 

taxation of, right of foreign company to claim exemption, § 156. 

debt due by foreign company is assets within the jurisdiction, § 234. 

PLEADING, 

bill by foreign company to foreclose mortgage must show a com- 
pliance with the statute requiring it to have known place of 
business, § 74. 

failure to comply with statute, how pleaded in action on contract, 
§84. 

a compliance with statutory conditions by company, §§ 95-96. 

certainty in pleading a failure to comply with the statute, § 98. 

in action to recover penalty for failure to comply with regulation, 
§104. 

allegation of jurisdictional facts, § 274. 

allegation of corporate existence by plaintiff company, § 275. 

pleading corporate existence, under the code, 276. 

allegation of corporate existence in suit against foreign company, 
§277, 

denial of corporate existence, § 278. 

estoppel to deny corporate existence, § 279. 

benefit of estoppel to deny corporate existence must be claimed in 
replication, § 279. 

necessary jurisdictional allegations in federal courts, § 299. 

exhaustion of remedy against company, in action to enforce stock- 
holder's liability, § 412. 

POLICE POWER, 

exercise of, not invalid as a regulation of interstate commerce, § 43. 
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POLICE POWER— Continued. 

regulation of foreign company engaged in business protected by 

letters patent, § 45. 
police regulation of foreign corporations, §§ 119-121. 
distinction between license fee and a tax for revenue, 146, 147. 

POLICY. 

tacit adoption of foreign laws, § 2. 

does not exclude foreign company with liberal franchises, § 4. 

how made to appear, § 4. 

modification of rule of comity, § 4. 

ascertained from general course of legislation, § 4. 

as to creation of mercantile corporations, § 4. 

powers to hold real estate, which are repugnant to local policy 

§ 349. 
local policy as to real estate must appear affirmatively, § 360. 
local policy as to real estate, Illinois rule against perpetuties, § 351. 

PRACTICE, 

suit against foreign company may be brought in any county, §§ 272, 

273. 
corporate identity a question for the jury« § 283. 
failure to prove corporate existence cured by verdict, § 285. 
production of corporate books and papers, § 286. 
court will not permit abuse of subpoena duces tecum, § 287. 

PRESUMPTION, 

in favor of validity of service of process, § 221. 

in favor of validity of title of foreign corporation to real estate, 

§347. 
as to validity of decree of dissolution, § 475. 

PROCESS. See Service of Process. 

PROHIBITION, WRIT OF, 

as remedy for defective service of process, § 223. 

PUBLICATION, 

service of process by, § 213. 

order of, in proceedings in rem, § 253. 

PUBLIC POLICY. See Policy. 

QUO WARRANTO, 

as remedy for failure to comply with statute, § 100. 

ia remedy to exclude foreign company for non-payment of taxes, 

§157. 
to attack title held in evasion of statutory prohibition, § 358. 

RAILROADS, 

license tax upon ticket agent is a tax upon interstate commerce, 

§41, 
regulations of traffic, § 120. 
statute requiring track to be fenced, § 121. 
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REAL ESTATE, 

local policy against power of foreign company to hold, § 4. ^ 

conveyance to bank in violation of its charter is void, § 9. 
right to take title to, as affected by legislation of corporate domi- 
cile, § 11. 
power of foreign company to take and hold, § 22. 
exercise of right of eminent domain by foreign company, § 25. 
pipe- line is real estate, § 150. 
situs of, for purposes of taxation, § 150. 
of foreign company, taxation of, under general laws, § 156. 
foreign company may foreclose mortgage, § 177. 
power of foreign company to take and convey land, §§ 343-366. 
governed by lex rei sitm^ 343. 

power to hold land not a prerogative franchise, § 344. 
implied power of foreign company to hold real estate, § 345. 
implied power of foreign company to take title as security, or in 

satisfaction 6f debts, etc., § 346. 
presumption in favor of validity of title of foreign company, § 347. 
power of foreign corporation to hold, under regulation of corporate 

domicile, § 348. 
powers of foreign company to hold, which are repugnant to local 

policy, § 349. 
local policy as to, must appear affirmatively, § 350. 
Illinois rule against perpetuities, § 351. 
exceptions to the rule of equality between domestic and foreign 

companies, § 352. 
when ultra vires title is voidable only, § 353. 
failure of company to comply with statutory regulations, § 354. 
ultra vires title acquired by foreclosure proceedings, § 355. 
ultra vires title protected by doctrine of estoppel, 356. 
when ultra vires title is absolutely void, § 357. 
evasion of statute prohibiting foreign company from holding, § 358. 
taking mortgage not a violation of statutory prohibition to hold, 

§359. 
power of foreign company to take by devise, § 360. 
effect of statute of wills of corporate domicile on the power to take 

by devise, § 361. 

power to take by devise when not prohibited by local statute, § 362. 

conveyances of, by foreign corporations, § 364. 

prescription as to real estate, § 365. 

effect of dissolution on corporate real estate, § 480. 

RECEIVER, 

of insurance company cannot recover securities deposited to secure 

policy holders, § 60. 
creditors in corporate domicile are bound by the action of their 

court in appointing, § 483. 
right of receivers of foreign companies to maintain actions, § 484. 
local receivership of local assets of insolvent foreign company, 

§486. 
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REGULATION, 

void if it imposes a burden on interstate commerce. §§ 42, 43. 

statutes prescribing conditions upon which foreign company may 
do business, §§ 51. 74. 

filing copy of charter or articles of association, § 57. 

appointment of agent to receive service of process, § 59. 

deposit by insurance company to secure policy holders, §§ 60, 61. 

imposing liability for acts of corporate agents, § 62. 

of companies ^'doing business within the State,'' §§ 65, 73. 

requiring foreign company to have known place of business, § 74. 

failure of company to comply with statute does not affect its right 
to sue and be sued, § 92. 

statutory disqualification to sue and be sued upon failure to com- 
ply with statute, § 93. 

quo warranto as a remedy for company's failure to comply with 
statute, § 100. 

REMOVAL OF CAUSES, 

by foreign corporation, §§ 817-320. 

status of foreign company as non-resident, § 317. 

loss of status of foreign company as non-resident, § 318. 

removal under act of March 3, 1887, § 319. 

application for, and affidavit of prejudice or local infiuence, § 320. 

statutory waiver of the right of removal, §§ 326, 327. 

revocation of foreign company's license because of removal of cause 

to federal court, §§ 328-333. 
right of removal a constitutional privilege, § 332. 

REPEAL, 

of provision for creation of mercantile corporations, § 4. 
statute imposing license tax not repealed by statute levying annual 
tax for privilege of doing business in the State, § 54. 

RESIDENCE, 

who is a ''resident plaintiff" within the State, § 238. 

foreign company held to reside wherever it does business, §§ 234^ 

249. 
non-residence of foreign corporations, §§ 245-249. 
as ground for attachment, § 254. 
RETALIATORY LAWS, 

not invalid as delegating legislative power, § 126. 
not unconstitutional as denying equal protection of the laws, § 127. 
imposing taxes, not void for want of uniformity and equality, § 128. 
not to be regarded as taxation, § 129. 
when retaliatory provision becomes operative, § 130. 
duties of State officers, § 133. 
substantially the same basis and limitations, § 134. 
when foreign restrictions coincide with charter limitations, § 137. 
construction, — ^when the effect of the foreign statute is doubtful, § 
131. 

distinctions between ^^obligations*' and * ^prohibitions," § 132. 

(24) 
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RETALIATORY LAWS— Continued, 
construction — 

^^taxes, fines, penalties, deposits, statements, obligations and 

requirements,*^ § 135. 
'^same obligations or prohibitions,^' § 136. 
imposing taxes, etc., on foreign companies not invalid, § 35. 

SECRiETARY OF STATE, 

service of process against foreign company, § 198. 

SERVICE OF PROCESS, 

appointment of agent to receive, § 59. 

failure to appoint agent for, § 94. 

sufficiency of appointment of agent to receive, § 202. 

on foreign companies, at common law, §§ 181-184. 

the English rule, § 181. 
foreign companies not subject to service, § 182. 
foreign companies subject to service like other non-residents, § 183 . 
when foreign company is admitted by special statute, 184. 
on consolidated companies, § 185. 
on foreign unincorporated joint stock companies, § 186. 
under statutory regulation of foreign company, §§ 189-223. 
statutory provision for, § 189. 

jurisdiction acquired by statutory service is complete, § 190. 
foreign corporation not domesticated by statutory provision for, § 191 . 
of courts of inferior jurisdiction on foreign companies, § 192. 
on successor of foreign corporation, § 193. 
appointment of agent to receive, §§ 196-205. 

a submission to jurisdiction, § 196. 
appointment of firm as agent to receive, § 197. 
statutory method of, to be strictly followed, § 198. 
distinct provision for insurance companies, § 199. 
acceptance of service by appointed agent, § 200. 
upon agent after revocation of his power by foreign company, § 201. 
failure of company to appoint agent to receive, § 203. 

does not disqualify company to sue, § 204. 
concealment of agent of foreign company to avoid, § 205. 
sufficiency of the service, §§ 208-223. 
sufficiency of the return, § 220. 
presumption in favor of the, § 221. 

on officer incidentally within the State on personal business, § 209. 
on officer temporarily within the State on corporate business, §§ 210, 

211. 
doing business within the State, § 212. 
service by publication, 213. 

process sent to home office in proceeding in rem, § 214. 
who is ''agent'^ within the statutes, §§ 215-219. 
defective service, — pica to the jurisdiction, § 222. 
writ of prohibition, § 223. 
waiver of defect in, by voluntary appearance, § 242. 
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SERVICE OF PROCESS— Continued, 
defective service — 

order of publication in proceedings in rem, § 253. 
service of garnishment writ on foreign company, § 266. 
issued by federal courts, §§ 304-312. 

defendant company ^^found'^ only within the district of the 

State of its creation, § 304. 
defendant company ^^found*' wherever present by its agents 

^'doing business,'' § 305. 
State statutes do not control as to effect of service, § 306. 
sufficiency of service determined in local practice, § 310. 
validity of service not a federal question, § 312. 
substituted service upon non-resident stockholder, § 418. 
on stockholder, in summary proceedings, § 419. 

SOVEREIGN, 

power to exclude or regulate foreign corporations, § 3. 

prerogative to prescribe terms upon which corporate franchise 
shall be granted, § 7. 

has no power to grant corporate franchise to be exercised every- 
where except within its territory, § 7. 

can alone declare forfeiture of franchise, § 8. 

SPECIFIC PERFORMANCE, 

of contract to deliver stock of foreign company, § 226. 
of foreign contract by consolidated company, § 465. 

STATE AUDITOR, 

service of process against foreign insurance company, §§ 198, 199. 

STATES, 

power to exclude or regulate foreign companies, § 3. 

of the Union are foreign to each other, § 6. 

comity between States of the Union, § 6. 

cannot impose conditions on foreign corporation which amount to 

a regulation of interstate commerce, § 42. 
power to exclude or regulate foreign company engaged in business 

protected by letters patent, § 45. 
right to exclude foreign corporation, § 127. 
power to tax foreign corporations, § 142. 
license fee exacted from foreign company cannot be questioned as 

unreasonable, § 145. 
submission by foreign corporation to visitorial power, § 227. 
cannot exercise visitorial powers over foreign corporation, § 226. 

STATUTE OF LIMITATIONS, 

prescription as to real estate, § 365. 

STATUTE OF WILLS, 

of corporate domicile does not control foreign corporation, § 11. 
effect of, on the power to take real estate by devise, § 361. 
power to take real estate by devise, when not prohibited by local 
statute, § 362. 



372 INDEX. 

STATUTORY REGULATION. See Abatement; Retaliatokt 

Laws. 
right of sovereign to regalate foreign companies, § 3. 
constitutional limitation of Staters power to regulate, §§ 32-45. 
requiring certificate to be filed designating place of business and 
. agent to receive service of process, § 33. 
retaliatory legislation imposing taxes, etc., § 35. 
prohibition of contracts to prevent free competition, § 36. 
void if it imposes burden upon interstate commerce, §§ 42, 43. 
prescribing conditions upon whidh foreign company may do busi- 
ness, §$ 51-74. 
imposing liability for acts of corporate agent, § 62. 
requiring of foreign insurance company to retain corporate funds 

until loss is paid, § 63. 
imposing penalty on company for delay ^4nbad faith*^ to pay loss, 

§64. 
granting power to corporations ^^doing business in the State,*' § 

73. 
regulating companies doing business within the State, §§ 65-73. 
requiring foreign company to have known place of business, § 74. 
effect of failure to comply with statutory regulation, upon validity 

of contracts, §§ 79-91. 
invalidity of contracts, because of company 's failure to comply with 

statute, cured by subsequent compliance, § 86. 
validity of contracts where there has been a substantial compliance 

with the statute, § 89. 
failure to comply with, does not afiect company^s right to sue and 

be sued, § 92. 
statutory disqualification to sue and be Sued upon failure to comply 

with the statute, § 93. 
pleading a performance of statutory conditions, §§ 96-96. 
qu^ wurranto as a remedy for failure to comply with statute, § 100. 
injunction as a remedy for failure to comply with the statute, § 101. 
indictment of agent for doing business without complying with 

statute, § 102. 
penalties for failure to comply with, §§ 103-105. 

do not extend to extraterritorial acts, § 103. 
pleading in action to recover penalties for failure to comply with 

statute, § 104. 
burden of proving failure to comply with, § 99. 
penalty imposed upon agent under Missouri statute, § 105. 
limiting powers of foreign companies, §§ 110-114. 
foreign insurance company confined to ^^one class or kind of busi- 
ness, § 113. 
forbidden condition in insurance policy, § 114. 
police regulation of foreign corporations, §§ 119-121. 
retaliatory legislation not invalid as delegating legislative power, 

§ 126. 
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STATUTORY REGULATION— Continued. 

retoliatory legislation not unconstltational as denying equal 

protection of the laws, § 127. 

imposing conditions, §§ 126-137. 

when provision admitting foreign company is in the nature of a 

compact or grant of charter right, § 148. 

special statutory license not exclusive of other regulations, § 148. 

right to maintain suit not affected by failure to comply, §§ 173-178. 

violation of, by acquiring title to real estate can only be enforced 

by the State, § 177. 

service of process under, §§ 189-223. 

foreign corporation not domesticated by provision for statutory 

service, ^191. 

jurisdiction of inferior courts over foreign companies, § 192. 

successor of foreign corporation subject to, § 193. 

agent to receive service of process, §§ 196-205. 

statutory method of service of process is to be strictly fol- 

lowed,§ 198. 

revocation of agent^s power by foreign company, § 201. 

failure of company to comply with statute by appointing 

agents, § 203. 

effect of failure to comply with, upon company ^s title to real estate, 

§354. 

evasion of statute prohibiting foreign corporation from holding 

real estate, § 858. 

taking mortgage not a violation of statutory prohibition to hold 
real estate, § 359. 

power to take real estate by devise when not prohibited by, § 362. 

power of State to regulate and control, § 462. 

STOCK, 

resolution of directors fixing time for payment of subscription can- 
not be passed at extraterritorial meeting, § 14. 

contract of subscription to, of foreign company, by what law gov- 
erned, § 18. 

soliciting subscriptions to capital stock is not '^ doing business 
within the State,'' § 71. 

Htus of corporate stock for purposes of taxation, § 151. 

taxation of subsequently issued stock of foreign company, § 155. 

specific performance of contract to deliver stock of foreign com- 
pany, § 226. 

in foreign corporation, transfer of shares, §§ 371-374. 

transfer of shares governed by law of corporate domicile, § 371. 

transfer of phares under contracts repugnant to local statute, § 372. 

inspection of transfer agent's books, § 373. 

company's lien on shares, § 374. 

levy of process on shares of stock, §§ 379-381. 

seizure and sale of shares under process, §§ 379-384. 

sUus of corporate shares, for purpose of levy, §§ 380, 381. 

effect of statutory adoption of foreign company on the situs of 
shares of its stock, § 382. 
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STOCK— Continued. 

aitus of corporate shares, when company has acquired local domi- 
cile by ''doinfr business,'' § 383. 

presence of certificates unnecessary to a levy on corporate shares, 

§384. 

STOCKHOLDERS. See Stock ; Stockholders' Meetings. 

liability of, In foreign corporation fixed by law of corporate domi- 
cile, § 28. 

liability of, In foreign unincorporated joint stock company, § 186. 

jurisdiction of action by, in foreign company for relief against fraud- 
ulent issue of stock, § 227. 

right to Inspect transfer agents' books, § 373. 

Individual liability for corporate debts, §§ 389-420. 

individual liability of, how created, § 389. 

liability of as affected by comity, § 390. 

bill In equity to enforce Individual liability, §§ 391-396. 

equitable liability for unpaid stock, § 391. 

remedy at law to enforce individual liability not exclusive, § 392. 

individual liability; bill of discovery, § 393. 

jurisdiction of parties in equitable proceeding to enforce liability 

liability for unpaid balance, enforced by motion for execution, § 395. 
liability for unpaid balance treated as a debt, §§ 395, 396. 
statutory liability under penal laws, § 397. 

distinction between contractual and penal liability, §398-401. 

penal laws strictly construed, § 402. 

designated remedy to enforce contractual liability, § 403. 

remedy under lex fori to enforce contractual liability, § 404. 

enforcement of contractual liability In Massachusetts, § 405. 

survival of action on contractual liability, § 406. 

orl^nal and secondary liability, — when stockholders are principal 
debtors, §407. 

enforcing original liability in Illinois, § 408. 

when secondarily liable, § 409. 

remedy against company must be exhausted, § 410 

whether nulla bona return must be In corporate domicile, 
§411. 

pleading jurisdictional facts, § 412. 

liability of. In defectively organized company, §§ 413, 414. 

as partners. In fraudulently organized company, § 415. 

as partners, of. In company engaged In prohibited business, 
§416. 

liability measured by law of corporate domicile, § 417. 

partnership liability of members of excluded foreign company, § 4» 

in foreign company, where no liability Is Imposed by charter, §4. 

effect of defective organization upon liability of members, § 7. 

jurisdiction of non-resident stockholder, § 418. 

service of process on, in summary proceedings, § 419. 

invalidity of stock as a defense in action to enforce liability of, § 420 

unanimous consent of, essential to consolidation, §449. 

effect of dissolution on rights of shareholders, § 481. 
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STOCKHOLDERS* MEETING, 

to elect officers cannot be held extraterritorially, § 14. 

of consolidated companies, § 15. 

SUBPCENA DUCES TECUM, 

production of corporate books and papers, § 286. 

SUBSCRIPTION, 

soliciting, to capital stock is not ^^doing business within theState,^* 
§71. 

SUPERINTENDENT OP INSURANCE. See Insurance, Supbrin- 

TKNDENT OP. 

SUPREME COURT, 

original jurisdiction of federal supreme court, § 338. 

SU3VIVAL, 

of action on contractual liability of stockholder, § 406. 

TAXATION, 

in general, §§ 142-168. 

discrimination against foreign corporations, § 33. 

retaliatory legislation imposing taxes, etc., not invalid, § 35. 

of company engaged in interstate commerce, §§ 38-44. 

of business of foreign corporation within the State, § 39. 

of property of foreign company within the State, § 40. 

license fee not exclusive of other forms of taxation, § 54. 

retaliatory laws, §§ 126-137. 

retaliatory laws not invalid for want of uniformity and equality, 

§128. 
retaliatory laws are not to be regarded as taxation, § 129. 
when retaliatory provisions becomes operative, § 130. 
in general, §§ 142-168. 
power to tax foreign companies, § 142. 
privilege tax imposed on company, § 143. 
license fees, — general principals, § 144. 

reasonableness and unreasonableness of the exaction, § 145. 

distinguished from a tax for revenue, § 146, 147. 

municipal license, § 147. 

situs of personalty, § 149. 
for purposes of revenue, — situs of personal property, § 149. 

situs of real estate, § 150. 

situs of corporate stock, § 151. 

situs of rolling stock of railroad, § 152. 
of capital stock as a whole, § 151. 
assessment,— of property within the State, § 153. 

upon net value of insurance policies, § 154. 
of subsequently issued stock of foreign company, § 155. 
of real estate of foreign company under general taxation laws, § 156. 
exemption from, right of foreign company to claim, § 156. 
exclusion as a remedy for non-payment, § 157. 
indictment as a remedy for non-payment, § 158. 
collection of taxes from local agent, § 159. 

of gross receipts of business of foreign company within the State, 
§159. 
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TAXATION— Continued, 

discrimination in favor ol domestic companies, § IM. 

not unconstitutional, § 160. 
'^equality and uniformity of,'' § 162. 

constitutional limitation upon the power to impose taxes, § 163. 
payment of tax to lire department or benevolent association, § 164. 
exemption from not a pact, § 165. 
general exemption of foreign companies, § 166. 
exemption of company engaged in manufacturing within the State, 

§ 167. 
of English joint-stock company, § 168. 

TELEGRAPH COMPANY, 

license tax upon, is a tax upon interstate commerce, § 41. 

TORT, 

liability of foreign company for, § 26. 

personal liability of members of defectiyely organized company, § 7. 

State statute prescribing liability for marine tort, resulting in 

death, not a regulation of interstate commerce, § 43. 
jurisdiction of suit for tort committed by foreign company within 

the State, § 229. 

TRANSFER, 

of shares in foreign company, §§ 371-374. 

TRUST, 

deposit by foreign insurance company to secure policyholders, § 60. 
devise to foreign corporation as trustee of charitable trust, § 363. 
upon dissolution, corporate assets become a trust fund, § 479. 
assets of insolvent corporation become a trust fund, § 487. 

TRUSTEE, 

penal liability of trustees of foreign company, §§ 427^ 428. 

of insolvent foreign corporation, right to maintain action, § 485. 

ULTRA VIRES, 

act, in foreign jurisdiction, § 9. 

when ultra vires title to real estate is voidable only, § 353. 

ultra vires title to real estate acquired by foreclosure proceedings, 

§355. 
ultra vires title to real estate protected by doctrine of estoppel, § 356. 
when ultra vires title to real estate is absolutely void, § 357. 

USURY, 

usurious contracts of foreign companies, by what law controlled, 
§19. 

VENUE, 

suit against foreign company may be brought in any county, § 272. 
when must be laia in county of company's place of business, § 273. 

VERDICT, 

failure to prove corporate existence cured by, § 286. 

WAIVER, 

statutory waiver of the right of removal, §§ 326, 327. 

WILLS. See Statute op Wills. 

power of foreign charity to take personalty under, § 23. 
power of foreign company to take real estate by devise, § 360. 
ei^ect of statute of wills of corporate domicile on power to take 

real estate by devise, § 361. 
devise to foreign corporation as trustee of charitable trust, § 363. 

WRITS, / /, 

appointment of agent to receive service of process, § 69. r / 

failure to appoint agent for service of process, § 94. 
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